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In one of his brighter moments, Aldous Huxley wrote: 'Facts are

ventriloquists' dummies. Sitting on a wise man's knee, they may be made to
utter words of wisdom: elsewhere they say nothing, or talk nonsense, or

indulge in sheer diabolism." Historians can never afford to forget this
warning. An artful selection of facts may be used to paint a very misleading
picture of the past. This is particularly apparent in the field of biography.

On the one hand, consider a man like Walter Watson Hughes, who first
became wealthy through the nefarious business of trading in opium, which
he shipped from India to China under British protection, and who then
devoted himself, for twenty -five years, to ruthless money grabbing in South
Australia. Late in life, Hughes underwent a degree of moral regeneration,
gained some reputation for gentleness and kindness, and for several years
actually gave away a part of his enormous annual income for which gesture

he is still revered as the 'Father' of the University of

Adelaide.2

If the

biographer, or the social historian, faithfully records the handful of generous
actions such a man performed when he was preparing to meet his Maker, but
leaves all

else unsaid, the reader will gain from the narration of these

perfectly true events an opinion of the man's historical significance that is
almost entirely false. On the other hand, there are few lives, however
commendable and heroic, which do not exhibit instances of rashness or folly;
and when cynical writers stress these minor faults but discreetly slur over the

nobler incidents, they too produce a caricature in which the details are as
accurate as the whole is a lie witness Charles Dickens's totally false portrait
of the saintly Caroline Chisholm as a rather pompous and absurd woman,
improperly neglectful of her husband and children.3 That kind of approach
gained a new lease of life as a result of the impact of Lytton Strachey's bestseller, Eminent Victorians (1918). It holds great attraction for those who want
to characterize their villains quickly and simply, the better to highlight the

merits of the individuals they admire.
Howell is a Senior Lecturer in History at the Flinders University of South
Australia, and author of The Judicial Committee of the Privy Council, 1833 -1876
Dr

(Cambridge University Press, 1979).
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This brings us up against the perennial problem of bias in historical

is so unfavourably remembered in the wider world. Before Douglas Pike came

writing. Because the colonization of South Australia was planned on a new
basis, and because this has induced considerable numbers of white South
Australians to cultivate a sense of superiority to their brethren in other parts

to the University of Tasmania in 1961 and gave a new dimension to the
teaching of Australian history there, I had no notion that the Buffalo had

the changing fortunes of this community have been very
susceptible to what Herbert Butterfield long ago described as the Whig
interpretation of history.5 This interpretation was based on the assumption

it had had an unusual degree of notoriety as one of the vessels used to

of

Australia,4

that God (or Destiny) marched with the democrats and radicals. For most of
the nineteenth century, the prominent radicals were those who exalted liberty
as the highest good, and advocated political rights for all. When the battle
for these objectives was nearing completion, the ever restless reformers turned
to equality as their goal. In their new pursuit of the Welfare State, liberty
was gradually neglected, and the pioneers' exaltation of self - reliance was
forgotten as the people were taught to rely more and more on handouts from

the public purse. Historians caught up in any phase of this developing
political outlook praised all who promoted the causes of liberty and/or
equality, and denounced all who resisted or even questioned the desirability
of that trinity of idols: Change, Reform, Progress.
Let me say at once that I am not in any way challenging the wisdom of
South Australia's lawmakers in securing manhood suffrage, the ballot,
payment of Parliamentarians, votes and property rights for women, religious
freedom, universal education, industrial arbitration and so on. Such
achievements have been very much to the politicians' credit. No, my point is
that obsession with the more attractive aspects and the dramatic events in the
South Australian story has created some peculiar blind spots. That is, self
indulgent preoccupation with memorable incidents has led to a neglect of the
background to those incidents. It can be quite ludicrous, even dangerous, to
take

things out of context.

Here is a recent example. It has been suggested in certain quarters that a
suitable way of commemorating the forthcoming 150th anniversary of the
British invasion of this portion of Australia would be to build a replica of
H.M.S. Buffalo (the ship which brought out South Australia's first governor,
together with the beginnings of that administrative machinery the immigrants
looked to for the protection of their rights as British subjects) and sail it from
England to Holdfast Bay. The advocates of this proposal maintain that it

would draw the attention of the world to South Australia and promote
tourism from interstate and overseas. It would of course be expensive it has
been estimated that at least $5,000,000 would be needed and the Council of
this Society has already made a submission to the government supporting the
Edwards Report's proposals for the redevelopment of the South Australian
Museum, as a more commendable sesquicentenary project. It is also tempting
to observe that if only the $5,000,000 could be invested in gilt -edged
securities, the interest earned could be used to give permanent employment in
our schools to an additional thirty university- trained history teachers. Again,
the Buffalo scheme lacks novelty, because there have already been reenactments of the more celebrated voyages of the Mayflower and the Bounty.
But what makes the proposal particularly bizarre is that the ship in question

had any connexion with South Australia's origins. However, I did know that

transport convicts to Van Diemen's Land. The Buffalo also has its niche in
the history of New South Wales, where both Bishop Polding and the Rev.
John Brady (afterwards Bishop of Perth) made visits to it, as a Catholic
convict recorded, `to console us in our tribulations', to hear confessions, and

to offer the sacrifice of the Mass `in depths of the hold where we were
lodged'.6

Now it would be amusing if a community which, since 1836, has so
stridently prided itself on being free from the taint of convictism, were to
commission a replica of a convict ship. Yet there is more to it than that.
While on study leave in 1972, I learnt that the Buffalo has an especially bad
name in North America because, in 1839, sailing from Quebec, she carried a
cargo comprising not only French and English - speaking Canadian prisoners,
but also seventy -eight citizens of the United States, who had been convicted of
high treason for their complicity in the 1837 rebellion in Upper Canada. As
the Chief Justice of Upper Canada had raised grave doubts about the legality
of the proceedings against these culprits, it is not surprising that the
Americans `never admitted any sense of guilt', but `saw themselves as illegally
transported crusaders for freedom'.? The intercession of the American

Presidents Tyler and Polk eventually won pardons for those who had
survived the horrors of the voyage and their punishment in Van Diemen's
Land. However, the appearance of the memoirs of ten of these North
American convicts, published at intervals over a period of 117 years, has kept

the fires of resentment smouldering. Besides, it seems that the staff of the
South Australian Premier's Department do not realize that it is only nine
years since the Canadian High Commissioner solemnly unveiled, in Hobart, a
memorial to his compatriots who suffered transportation to this country as
convicts on the Buffalo. Thus, to mention the name of H.M.S. Buffalo in a

celebratory rather than a funereal context is patently not the way to win
friends in the United States or Canada.
In such matters as the projected apotheosis of the Buffalo, the solecism
stems from ignorance about the rest of that ship's adventures. Similar
examples of ignorance in the community's perception of its past are
becoming too common. They may be attributed to the fact that many local
writers have been so fascinated by what they discovered about South
Australia's origins and growth that they neglected to look at what was
happening elsewhere. They thereby deprived themselves of the possibility of
viewing their subject in any proper or reasonable perspective. This is why, in
teaching several courses on Australian history at the Flinders University, we
have insisted from the start on relating Australia's story to overseas ideas and
developments.

A less risible consequence of both Whiggism and parochialism has been the
tendency to hallow the pioneers and hail the march of `Progress' to such an
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extent that the less commendable aspects of pioneering and development have

hands'. For example, he published the testimony of a woman who, on

been ignored. Thus it is only within the lifetime of the youngest member
here tonight that South Australia's whites have begun to grasp the enormity

as if a large party of

arriving in Adelaide at the beginning of 1839, reported that 'it almost seemed

ladies and gentlemen playing at gipsying had

of their forefathers' treatment of the aboriginal inhabitants. The aborigines of
the Adelaide plains, for instance, and here I mean the people Charles Rowley
calls the 'full- bloods', were exterminated in less time than it took their cousins
to wipe out the aboriginal full - bloods who had lived within thirty -five miles
of Hobart Town.8 In the eastern colonies, the immigrants and their
governments and legislators at least had the excuse that the whites who most

encamped'. Such sources enabled him to draw pen - pictures like the following:
Governor Gawler held a little court, which was graced by the magnificent

frequently met the blacks on the frontier were convict shepherds or farm

to which great manoeuvres were practised. It was a life like that of one of the
little gambling courts and watering places of Germany, with more heartiness, in
consequence of the constant arrival of friends and victims from England. The

labourers. It was only to be expected that these vicious representatives of the
white race, belonging to the class Marx contemptuously called the

uniforms of the officers of the volunteer corps, a corps which consisted of some
two dozen officers, from a cornet to a brigade- major, and four or five privates.
There were courtiers, too, and ladies in plumes and great airs; there were

fashionables, and exclusives held to be the creme de la creme; there was an
aristocracy composed of the principal officials; there were balls given, to be invited

lumpenproletariat, and who had been further brutalized by a harsh penal

town lots of Adelaide formed the great rouge -et -noir table. The climate rendered

system, would behave savagely towards the aborigines. Besides, the ranks of
the police forces of those colonies were filled solely with convicts and exconvicts; and as their general attitude towards the aborigines was similar to
that of their fellow - transportees, it is no wonder that the vast majority of
crimes of violence against the natives went unpunished. But no convicts were
transported to South Australia! The record of race relations here is the more
regrettable because many of the London meetings held to promote the
province took place in Exeter Hall, which was also the venue for meetings of
the Aborigines Protection Society.

so much really good society, so many fashionable men, had never before been
found in a colony; every one fancied himself the hero of a great enterprise, and
enjoyed all the pleasures of gambling, while dreaming that he was helping to
found an empire.
In the morning the men dashed about on horses, in dog- carts, barouches, and
four -in- hands, which cost fabulous sums, in search of eligible sections and sites
for villages. In the evenings grand dinners were given in tents and huts, where
champagne, hock, burgundy, and every luxury that could be preserved in a tin
case abounded; fashionable dance music and the songs of Rossini and Donizetti

As another example, let us consider the fruits of the Wakefieldians and
their doctrines. One of the best but most neglected sources on this problem
may be found in the writings of Samuel Sidney (1813 -83). Much more
attention has been paid to those publicists who puffed the colony, either
because they were striving to win celebrity for their visions of the art of
colonization, or because they hoped to gain by perpetuating the artifical
boom in land sales. Sidney, by contrast, was neither an ivory- towered theorist,

nor an investor. He was therefore able to see things in a relatively balanced
perspective. After completing a legal education, and practising briefly as a
solicitor, he had become an extremely competent and successful agricultural
journalist. It was his dedication to this profession which made him so
interested in Australia. Like E. G. Wakefield, he never visited Australia, but

his brother John had spent six years here, and by means of wide reading,
interviews and extensive correspondence, Samuel made himself very well
informed about antipodean affairs. The evidence he collected was well
documented, and it makes all his books useful to the historian.9 In The three
colonies of Australia, first published in 1852, he presents a vivid account of
the ways in which the purchase of preliminary land orders in England, and
the special survey system, enabled so much of the best land in this province
to be monopolized by the proprietors of the South Australia Company and
other absentee capitalists. Similarly lucid are his explanations of the high
price of labour in the foundation years, and of the reasons why South
Australia became such a paradise for land - jobbing speculation.10 He gave
revealing descriptions of the conduct of those middle -class emigrants who had
come out under Wakefield's advice 'to labour with their heads, not with their

out -of -door life delightful, the imaginary streets swarmed with well - dressed crowds;

resounded from the cottages of the 'great world', and at cock -crow beaux in beards
and white waistcoats, 'half savage, half soft,' might be met picking their way, in

the thinnest, shiniest boots, through the dust or mud of a projected crescent or
arcade. There was scandal written and spoken; political intrigue; a court party and
an opposition, with each a newspaper; and everybody flattered everybody else that

building, dining, dancing, drinking, writing, and speechifying, was doing the
heroic work of colonisation.'
Young men of spirit were not satisfied to retire into the bush and look after a
flock of silly sheep while it was possible to buy a section of land at [1 an acre,
give it a fine name as a village site, sell the same thing at [10 an acre, for a b;ll
the bank would discount, and live in style at the Southern Cross Hotel; for w!ten
a man had made such a speculation he could not, and did not, do less that Invite
a party of new -made friends to celebrate his good fortune by a dinner, a ball, or a
pic -nic, with a few cases of champagne imported by the merchant on credit."

Sidney also documented the financial ruin people of this class experienced

when land sales slackened in 1840. Apart from 'some half dozen money
lenders [who] realised fortunes', he noted that
Among the successful there were scarcely any of the head - working, white handed
class, but a number of hard working, frugal men, who, landing without a penny,
accumulated enough by labour to purchase a good eighty -acre section, and there,
by growing vegetables and wheat, rearing pigs and poultry, with the help of their
wives and families, throve steadily, and made money, in spite of the system which

was intended to retain them for an indefinite time as labourers at some three
shillings a day. These people often derived considerable advantage from sections of
land adjoining their own being the property of absentees. On these sections they
were able to pasture their live stock without expense. Where labourers could not
afford to buy a whole section they clubbed together and divided one; for free men

will have land whenever agriculture is the only manufacture, and no protective
laws can prevent them. It was these cottier farmers and a few sheep squatters who
saved the colony from being totally abandoned when the inevitable crisis came.12
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While public figures the governors, land and emigration commissioners,

in these conditions, new myths are arising. Here again, time permits but one

great pastoralists and other

illustration. Many of you will have noticed that recent demands for the

necessarily bulk large in most of the writing on the history of
South Australia, Sidney's work has special value because of his vignettes of
private individuals. His heroes, as will already be apparent, were those who

payment of land tax have been accompanied by a personal message from the
State Treasurer announcing along with the good news about the abatement
of this tax that the Lands Titles Office, in Adelaide's Victoria Square, has
been renamed the Torrens Building. Heaven preserve us from such folly!

servants, legislators,

civil

clergymen,

the

capitalists etc.

were prepared to use their muscles. Take for instance his report of the
experience of a Scotchman, offered as an illustration of what could be done
by hard work, without any need for that substantial capital which, according
to the Wakefieldian theorists, it was indispensable that each landowner
should possess. According to Sidney, this individual
arrived in the colony very early, the owner of a single eighty -acre section, with
twelve children, one half of whom were stout, well -grown lads and lasses: his
whole property consisted of a little furniture, a few Highland implements, a gun
or two, a very little ready money, and several barrels of oatmeal and biscuit. His
section had been selected for him previous to his arrival. It lay on the other side
of a steep range of hills, over which no road had then been made, ten miles from

the town. He lost no time and spent no money in refreshing or relaxing in
Adelaide; he found out a fellow- countryman who lent him a team of oxen,

dragged his goods over the hills to his land, and encamped the first night on the
ground, under a few blankets and canvass spread on the brush. The next and
successive days the family worked at cutting trees; there was timber plenty for
building a house. This house, situated on the slope of a hill, consisted of one

long, low wooden room, surrounded by a dry ditch to drain off the rain, and
divided into partitions by blankets. The river lay below: any water needed was
fetched in a bucket by one of the young ladies. A garden, in which all manner of
vegetables, including tobacco and water melons, soon grew, was laid out almost as

soon as the house; an early investment was made in poultry, they requiring no
other food than the grasshoppers and grass -seeds on the waste land round. Until
the poultry gave a crop of eggs and chickens the guns of the lads supplied plenty
of quail, ducks, and parrots. In due time a crop of maize, of wheat, and of oats
was got in. Before the barrels of oatmeal were exhausted, eggs, chickens, potatoes,
kale, and maize afforded ample sustenance, and something to send to market.
Labour cost nothing, fuel nothing, rent nothing, keeping up appearances nothing;
no one dressed on week days in broadcloth, except the head of the house. First a
few goats, and then a cow, eventually a fair herd of stock, were accumulated.
Butter and vegetables found their way to Adelaide; and, while the kid -glove gentry
were ruining themselves, the bare legged boys of the Highland gentleman were
independent, if not rich. The daughters, who were pretty, proud, and useful, have
married well. In another generation families like this will be among the wealthiest
in the colony.

When we recall that two- thirds of the revenue from South Australian land
sales were 'frittered away in London on publicity and less worthy purposes',15

we can
it

see

the point of Sidney's comment that

is certain that every shilling taken from industrious settlers like this Scotch

family, under pretence of supplying labour, was money very unprofitably invested,
as it

would have fructified more rapidly in their own hard hands."

Vignettes like this one are the very stuff of social history, and we need to
search for more. Judicious use of them can make analysis intelligible to the
average reader, and give life and colour to narrative passages.
A very cogent reason why the history of this state needs to be written afresh

for the present generation is that the community at large is clearly losing
some of the stronger elements of its parents' historical consciousness, and,

Let me explain. The government obviously has intended to honour the
younger Torrens, Robert Richard, who sponsored the first statute which
authorized the introduction of a new form of registration which gave security

to titles to land. The principle embodied in that Act constitutes the most
important legal reform that South Australia has ever given to the English
speaking world. There was nothing altruistic about it. Constant trading in
land, plus the destruction by fire in 1839 of the government surveyors' field
books and district maps,15 had made conveyancing much more difficult, slow
and expensive than it should have been in a new colony. After two decades of

white immigration, there were 40,000 land titles, and it was estimated that
three quarters of the original deeds had been lost, while at least 5,000 titles
were defective or seriously complicated.16 Those who had prepared the
original deeds had not only employed the absurdly small scale of forty chains
to the inch (almost 317 metres to the centimetre); they, had also used paper
that was fragile and highly susceptible to shrinkage. Thus it soon became
impossible to tell "within a chain" (20.1m) just where boundaries lay.'
Private subdivision had compounded the difficulties. `Developers' were not
obliged to surrender their original deeds, nor were they obliged to employ
licensed surveyors.18 Some suburban and country township maps gave no
indication of a scale, nor did they specify the area, the angles or the linear
dimensions of the allotments depicted. Mitcham and Port Lincoln were prime
examples. But the palm belongs to the subdivider of Gambier Town (now
called Mount Gambier) for he sold the allotments from a map which actually
showed north pointing due south.19 A newspaper was probably not wide of
the mark when it claimed that nine - tenths of the population were agreed that
root and branch reform was an urgent necessity, if freeholders were to be
liberated from vulnerability to charges of fraud and /or eviction from their
homes.20 But does Torrens junior deserve to be honoured in connexion with
the reform that was effected? I can best answer this if you will let me
reminisce for a moment.
I commenced research on South Australia's constitutional history when I
was a post - graduate scholar at the University of Tasmania, and the sources I
began with were statutes and law reports, the Joint Copying Project's
microfilms of the South Australian materials in the Public Record Office,
London, and the sets of the South Australian Parliamentary Debates and
Parliamentary Papers kept in the Tasmanian Parliamentary Library. To
supplement these records I spent some vacations in Adelaide pursuing further
research in the State Archives and other repositories. Of the people I met
during my first visit, early in 1963, no less than five (Sir Archibald Grenfell
Price, Messrs A. J. Hannan, H. J. Finnis, Keith Borrow and Arthur Keain)
took pains to impress upon me that while people in other states and

10
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Torrens jumped on the bandwaggon at the eleventh hour (October 1856), he
did so because, perceiving how popular their crusade had become, he realized

that joining it was the best means available to him of winning a seat in
Parliament. Furthermore, there was a large measure of self- interest involved.
Through the influence of his father, the Robert Torrens who was chairman
of the colonization commission for South Australia (and in whose honour the
River Torrens and Lake Torrens were named), Torrens the younger, from
1840 onwards, had held high posts in the province's civil service. For the
same reason, he had managed to retain these appointments even though he
was a deplorable administrator, and was repeatedly censured by all the
governors from Gawler to MacDonnell. Throughout this period, he was the
king of the land jobbers, making use of inside knowledge sometimes
creating smokescreens of bogus inside knowledge to speculate successfully
on a vast scale. In his orgy of buying, selling and subdividing property,
especially land held by widows and absentees, he acquired many titles of very
dubious validity. The proposed Land Titles Board, for which colonists like
Thomas Wilson, Richard Bullock Andrews, George Fife Angas, James Hurtle
Fisher, William Burford, Ulrich Hübbe and Anthony Forster had long been
campaigning, held the promise of four great advantages for Torrens: it would
make conveyancing cheap; it would have power to issue certificates of title
which no one could challenge; it would not have to serve interested parties
with personal notice of its hearing of any dispute advertisements published
in the local press were to be deemed sufficient so that anyone who was not
diligent in reading those newspapers, or anyone who was absent from South
Australia, could be deprived of his property without knowing that his or her

title was being contested; and, best of all, in contrast to proceedings in the
courts, which had always been conducted in public, the Land Titles Board
would meet and settle disputes in secret. Torrens's version of a Real Property
Bill was highly derivative, and it was effectively criticized by those who had
studied European responses to the need for cheap conveyancing and security
of title. As a result, important changes were made before and during the
Bill's passage through Parliament. Nevertheless, it was soon seen to have
some more or leis fatal flaws, which had to be remedied by subsequent
legislation, enacted in December 1858, in 1860, 1861 and so on. Because
Torrens's Bill had required such extensive revision and polishing, his
contribution to the ultimate achievement was a very modest one.
Again, after the Bill passed in January 1858 had received the royal assent,
Torrens never sat in the Assembly again, for he resigned to accept
appointment as registrar general and chairman of the Land Titles Board. In
this capacity he received the high salary of £1,000 a year, but the scale of his

countries might speak of their Torrens titles, or the Torrens Land System,
this had never been the custom here. No, they insisted, in South Australia
one must always speak of Real Property Act titles. Why? They explained that
the idea embodied in Torrens's Bill had been current in South Australia from

the beginning; that quite a number of other colonists had prepared the
groundwork, awakening public interest and drafting Bills; and that when

own land jobbing did not diminish in the slightest degree. This seemed a
singularly inappropriate activity for the civil servant who now wielded the
power of definitively determining all disputes about land ownership.
Furthermore, his land speculations extended to the eastern colonies and New
Zealand. Thus, when he afterwards journeyed from colony to colony,
bludgeoning their Parliaments to enact similar legislation, he did so, not in
any disinterested spirit, but primarily, as the members of the Adelaide
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Chamber of Commerce observed at the time, to make his own bad titles
indefeasible. Moreover, it was manifest that in South Australia, a century
later, Torrens the younger was still regarded as a rogue and swindler of the
first order, and as a person who had possessed a unique propensity for
arousing animosity and even hatred.
In being told all this, I was encountering an extraordinarily rich experience
of oral history. As my research progressed, I discovered that in this instance
the oral tradition was very soundly based, and that the primary sources could
be used to paint a still blacker portrait if one wished. Much of what I found
has been incorporated in D. J. Whalan's article on Torrens, it' the Australian
Dictionary of Biography,2' so it need not be repeated here. But as a sample,
let me cite one piece of evidence which Professor Whalan (whose chair is in
law, not history) can be pardoned for omitting, namely, the testimony of Sir
Dominick Daly. When Torrens returned to England with his ill- gotten gains,
he sought some imperial honour for his part in securing enactment of the
first Real Property Act. In a private and confidential despatch to the United
Kingdom government, Governor Daly explained that he could not support
the conferring of any distinction in this instance. The governor observed that
Torrens
has a kind of popularity here with the lower classes, but those of the upper classes who
even laud his political exertions, speak of him more as an unscrupulous Charletan [sic]
than as the real author of a beneficial measure of Law reform to the origination of which
he is well known to have no pretension whatever. His absence is so beneficially felt ... that
even those most friendly to him consider that such a pension as would prevent his return to
this colony would be well bestowed. Ever restless and unscrupulous, he has been the
occasion of much mischief in this community and honors conferred upon him would
certainly not give general satisfaction.22

Despite the complaints made about him by six governors in succession,Torrens
received a knighthood in 1872; but by that stage he had been a member of the
imperial Parliament for some years.
While it must be admitted that most of the South Australians I met in 1963
were keenly interested in the history of this state, it is astonishing, and
deplorable, to learn that the present generation of advisers to the government
can have lost all touch with that oral tradition, which a mere seventeen years
ago was a vibrant part of the community's consciousness of its past, and that

they have lost it so completely that they have been able to recommend the
grant of heroic status to such an unlikely candidate as Robert Richard
Torrens.

Perhaps the most pernicious legacy of twentieth century Whiggism has
been the way it has led even the authors belonging to the less radical side of
that tradition and I am thinking of such writers as Pike and Hannan to do
much less than justice to South Australia's conservatives. Consider, for
example, the standard accounts of Benjamin Boothby, who was a judge of the
Supreme Court from 1853 until 1867, when he was amoved from office, by an
order of the Governor in Council, for alleged misbehaviour. Thus Hannan
claimed that Boothby was `wanting ... in impartiality, in patience and
tolerance, and in the ability to reason in a consecutive and logical way'; that
he `took a kind of sadistic satisfaction in promoting doubt and uncertainty in

the law and in defeating the reasonable expectations of litigants'; and that, in
short, 'it was a calamity for the Colony, and a still greater calamity for

Boothby himself, that he ever came to South Australia as a Supreme Court
Judge'.22 Hannan was a lawyer of standing and great experience, but these
opinions show him to have been, like many other writers, so thoroughly out

of sympathy with Boothby, that he quite misunderstood that judge.

14
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Many of the legal questions which brought Boothby into conflict with the
province's governors and politicians in the 1860s now have an antiquarian
flavour, and it would require more than one lecture to analyse and explain
them. But in its fundamentals, the Boothby Case is a classic illustration of
the problems that countries emerging from colonial rule have to face in
making democracy, on the British model, work. As we all know, in the first
forty -three years of responsible government in South Australia, there were
forty -two ministries. What the Whig historians have neglected to tell us is
that this chronic political instability caused endless confusion, and cloaked
numerous violations of the rule of law. By virtue of his training and
experience in England, Mr Justice Boothby understood the importance of
such violations much better than did any of his fellow colonists. When he
found that the blended Legislative Council of the early `fifties and the
Parliaments of later date had repeatedly exceeded the constitutional
limitations on their powers, so that a great deal of their legislation was
invalid, how did the politicians respond? Did they seek to rectify the
illegalities in their .conduct? No, they tried to get rid of the judge. It took

them seven years 'to do this, because the Law Officers of the imperial

government found that he had been guilty of no misbehaviour which would
justify the Queen in complying with the South Australian Parliament's
addresses for his removal, and that on most of the crucial points of conflict,
he had been right. Meanwhile, the imperial Parliament repeatedly came to
the rescue, and passed a series of validating Acts, to patch up, retrospectively,
the legal messes South Australia's politicians persisted in creating. Boothby
recognized such validating statutes for their real worth, as fictional maxims of
expediency, promulgated for the public good. They were not to be regarded
as licences for governments to ignore all legal restraints. However, few of
South Australia's politicians grasped this. They did not mend their ways, and
conflict kept recurring.
The final phase of the Boothby Case, leading to the judge's amotion, was
truly tragic, for it was a conflict between right and right. Both parties were
concerned for the welfare of the society in which they lived. The judge
continued to assert that the executive and the legislature must exercise their
powers according to law. He expounded the law with care and thoroughness,
and did his best to enforce it. The colonists deplored his juridical approach
because they were preoccupied with those realities of daily life and the affairs
of men which they understood so well. For them, prudence was always
indicating the merits of concession and compromise. They could not accept
that, on certain matters of principle, an honest man could believe that
compromise was just not possible if mankind was to be prevented from
plunging into another Dark Age. Besides, the liberal democratic philosophy,
which pei vaded South Australia more than the older Australian colonies,
militated against giving courts power to declare statutes invalid, because that
philosophy exalted the notion that the will of the elected representatives of
the people must always prevail. This doctrine was accepted by Adelaide's
pressmen, who soon became so hostile to Boothby that in the last years of his
career he never received fair reporting at their hands.
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It is only right to add that previous writers on Boothby suffered a great
handicap. They had to depend on press reports which were clearly partisan,

and on the heavily edited versions, published in the local Parliamentary
Papers, of the vice -regal correspondence with London (versions which
suppressed some of the most vital passages in those English opinions which
vindicated positions that the judge had adopted), and the similarly edited
documents produced at his trial before the Executive Council. The originals
of these letters and reports have only become available in the last twenty
years or so. Besides, no previous writer seems to have had time to read all the
millions of words recorded in the South Australian Parliamentary Debates
about Boothby and the issues which were the subject of his clashes with the
politicians. These materials furnish convincing evidence that Boothby was a
sounder and more knowledgable lawyer than any of his contemporaries in the
province; that he was right in his understanding of the constitutional
concepts and right in his perception that they were of fundamental
significance; that inconvenient though it may have been, he was also

frequently right in his application of these concepts; and that his opponents
resorted to falsehood and misrepresentation, especially during his trial.

In his long and acrimonious conflict with brutally unfair critics, it

is

understandable that Boothby, conscious of his rectitude, should have become

both obdurate and hypertechnical. He was, on any view, a remarkable
character. Even though, after years of being at the receiving end of virulent
and unjustifiable abuse, he did become rather addicted to quibbling, we may
live to see him hailed as a great South Australian. Meanwhile, his ultimate
humiliation, at the hands of the fourth Ayers ministry, is a sobering
spectacle, which can remind us not to be too superior towards our brethren
in the emerging nations of Asia and Africa; for as Edward Gibbon observed,
two centuries ago: 'A wild democracy, superior to the forms, too often
disdains the essential principles, of justice'.29

Finally, there is the problem (implicit in much of what I have already said)
that the Whig historians have concentrated on what they considered to be
success stories and success stories included not only the triumph of the
`goodies' but the outwitting or overthrow of their `baddies', like Governor
Robe, or Mr Justice Boothby. In this context it is significant that both Boyle
Travers Finniss and Douglas Pike never carried their general histories of
South Australia beyond the year 1857. In the case of Finniss (1807 -93) writing

in the 1880s, it was because he thought that everything the colonists could
legitimately desire, politically and socially, had been achieved by that date.
For Pike (1908 -74), writing seventy years later, the province's fortunes after
the 1850s were less interesting than the foundation years because the colonial
plutocrats, having entrenched themselves in control of the upper house of
Parliament (by legislating that the franchise for that chamber should be
respectably restricted) soon began to exert their power to stifle the rising
generation's desire to achieve yet more.
This preoccupation with success has had two further consequences: not

only have personal failures, on the whole, been ignored, but the more
humble and the less savoury aspects of the roads to success have been
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similarly ignored. It is high time South Australia's historians plucked up the
courage to ask questions like: how were really great fortunes made and lost?

Let me give an example of what can be found.
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section at Modbury, named 'Adare Farm', which enabled him to go squatting

on a large

scale.

He was lucky with his first lease, of 80 square miles at Yongala, for it

In 1945, Travers Borrow produced a pamphlet entitled The Cudmore
family in Australia. Borrow's chief sources were the oral traditions and

proved rich enough to carry 18,000 sheep.80 In the 1850s he was able to lease,
additionally, Pinda and Beautiful Valley stations, between Mount Remarkable

legends surviving in that family 110 years after the founders of its Australian
branch had emigrated. From their testimony he presented a picture which
may be summed up as follows: Daniel Michael Paul Cudmore was a younger
son of a Protestant landed family in Ireland, who decided to emigrate to New
South Wales, with his wife Mary Nihill. However, when their ship called at

and Port Augusta, and Paringa, an extensive property on the Murray, near

Hobart Town, a cousin, who held a commission in the 63rd Regiment,
stationed in Van Diemen's Land, persuaded them to try their luck in the
island colony instead. Meanwhile, they were invited to stay at Government
House this of course confirming that they were people of consequence. But
(and it was implied that this happened while they were still guests in the

0

vice -regal residence), they heard of the formation of the convict -free province

'1

of South Australia, and determined to make their home here. Daniel came
first, in January 1837, built a house, and then chartered a schooner to bring
over his family, possessions and livestock. After some years as a farmer,
Cudmore unexpectedly inherited the family estates in Ireland, but sold them
to take up pastoral leases and go squatting, and the family fortunes went
from strength to strength.
Now the archival sources on the Cudmores are quite rich. They present a
different picture, and show that, as is often the case, truth is more interesting
than fiction. To begin with, Daniel Michael Paul Cudmore applied for a free
passage to Australia in 1834, because his means were, he declared, 'very
limited'.25 But when he emigrated, with his wife, her mother, and several
other in -laws, they travelled as cabin passengers, not steerage,26 so we can
conclude that the Nihills were better off than he was. On arrival in Van
Diemen's Land in 1835 he successfully applied for the post of government
schoolmaster at Ross, a village in the midlands. The school was under the
general supervision of the convict chaplain stationed at Ross, and it had only
about twenty pupils, of the humblest class, because there were several private
schools in the district. Mrs Cudmore supplemented Daniel's meagre wage of
about £10 per annum by needlework and lace- making.27 After a few months
at Ross, Cudmore went to Hobart Town, where he found work in a brewery.

Thus it seems likely that he arrived in Adelaide with little or no capital.
However, he set to work with a will, building pisé houses for his fellow
emigrants. He made enough money at this to open a small brewery, in
Union Lane, Adelaide, at first producing only a few gallons a day. He kept

i

a

re- investing his profits, and soon built a bigger brewery, in Melbourne Street,
Lower North Adelaide. Afterwards he established another at Kapunda.28 As
for the property he inherited from an uncle in Ireland in 1847, the surviving

records of this estate show that Irish land prices were so depressed by the
Great Famine that, after meeting all expenses, the property, worth at least
£1,500 in ordinary seasons, realized only £585.29 So it was primarily
Cudmore's building and brewing activities, plus the yield from his 80 -acre

Mr and Mrs D. M. P. Cudmore
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Renmark. In the 1860s, he made a 1,700 -mile exploratory journey, on
horseback, from Rockhampton, searching for more pastures, and acquired
still larger leases in Queensland and New South Wales. His principal holding
in New South Wales, Avoca, near Wentworth, had frontages of ten miles to

the Murray, and twenty -five miles to the River Darling, and before long,
120,000 sheep were being shorn on that property alone. He also purchased
3,000 acres on the Herbert River, in Queensland, where Kanaka labour was

used to grow sugar, very profitably.31
Cudmore came from a Quaker family. The Quaker missionary, James
Backhouse, who encountered him both in Hobart Town and Adelaide, was
dismayed to find him connected with the damnable business of brewing.32
His wife meanwhile, had been a Catholic. Her family had suffered much for

adhering to the old religion, but they had managed to hold on to their
property in Limerick by the simple expedient of changing their name from
O'Neill to Nihill.33 The Cudmore's eldest sons were at first educated by the
Jesuits at Sevenhill; but as did many non - Anglican families who prospered in
South Australia,39 when their growing wealth enlarged their ambitions, they
transferred to the Church of England and moved the boys to the Collegiate

School of St Peter.
In the 1870s Cudmore began transferring his holdings to his sons, and
retired to his villa, 'Claremont', at Glen Osmond, on eighty acres of land that
is now part of the Waite Institute.35 He died there in 1891, survived by his

wife, four sons and four daughters, and some fifty grandchildren. It is
reasonable to assume that if Samuel Sidney had heard this story, he would

have regarded Cudmore as one of his ideal colonists.
Travers Borrow's pamphlet, like the standard reference works on the
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Thomas Elder's suggestion, Welford Downs on the Barcoo and amalgamating

it with Milo, making a run of 5,100 square miles. This compelled him to
take in Elder as an additional partner. But soon after entering these
commitments, a rabbit plague reduced his woolclip by 80 per cent, and he
began to become indebted to both Barr Smith and Elder. Smith and Elder
thereupon insisted on a change from cattle rearing to sheep on the Milo and
Welford Downs property. This required expensive improvements to that
station, which had previously been so successful producing prime beef, and it
was twenty years before it began to yield profits once more. Meanwhile, by
1886, Cudmore's debts exceeded £200,000. Meetings of his creditors were
called, but he tabled documents which convinced them that the income from
his properties still exceeded £65,000 a year (here again we need to remind
ourselves that this is equivalent to an income of more than $5,000,000 per
annum today), and the creditors agreed to postpone insolvency proceedings

for a year. He had obtained an unsecured loan from the Bank of New
Zealand to help pay his interest bills, and now made handsome provision for
his family by completing the transfer of Paringa Hall and other freeholds on
the Adelaide plains and in the Adelaide hills to his wife, and of his
unencumbered Queensland leases, Tara, Dartmouth and Blackall, to his sons.
But in 1888, Smith moved in for the kill, and Cudmore was forced to make a
composition under Downer's new Insolvent Act (49 & 50 Vic. No. 385). His
secured creditors, Smith, Elder, J. H. Angas and their companies, received

very much more than full value for their money, because they accepted
transfers of all his mortgaged properties and investments at their own
MI

colonial gentry, breathed not a word about failure. However, for an example
of the loss of a great fortune, we need not look beyond that same family. In
1859, Daniel Michael Paul Cudmore's eldest son, James Francis (1837 1912),

was given the management of Paringa, 208 square miles, and in 1860 he
leased Ned's Corner, sixty -five miles from Mildura. From these properties he

overlanded sheep to Queensland, and took up large leases there. After his
marriage to Margaret Budge, on 26 March 1867, he bought Gooyea (later
renamed Milo) on the Bulloo, Queensland, in partnership with his wife's
brother. But the latter died without issue shortly afterwards, leaving Cudmore

in possession of a fine station, whence herds of 300 to 400 fat cattle were
regularly dispatched for sale in Adelaide. He now became too greedy, and
yielded to promptings from Robert Barr Smith to take him into partnership
to enlarge Ned's Corner, by purchasing W. D. Fisher's adjoining lease of
1,300 square miles. By the end of the 1870s, 130,000 sheep were being shorn
. at

James Francis Cudmore's stations on the Murray, and his Queensland

prospects seemed excellent. However, tiring of spending five months of each
year travelling between his properties, he began to play the gentleman, left
too many decisions to his managers, and spent the colossal sum of £40,000

(equivalent in purchasing power to almost $3,000,000 in today's money)
building and furnishing Paringa Hall, one of Australia's grandest houses, on
seventeen acres at Somerton. He then overreached himself by buying, at Sir

J
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J. F. Cudmore and his brothers. From left to right: Milo, Arthur, James and Daniel Henry
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conservative valuations.36 How did they get away with this? Downer's Act
allowed compositions to be made privately, so that the victim could escape
the public disgrace of proceedings in the bankruptcy court. So in such a case,
the secured creditors held the whip hand. The real losers were generally the
unsecured creditors, who in most cases felt obliged to accept what was offered
them because, if the composition failed and the matter went to law, the legal
costs could mean that they might receive nothing at all. In this instance, they

agreed to be content with 5/- in the pound but of that, more presently.
Cudmore's financial collapse typified that of dozens of successful primary
producers whose ambition made them an easy prey to Robert Barr Smith's
cunning. Smith approached such people with the offer of extra capital to
help them expand their enterprises. Then, when bad seasons came, he could
proceed to expropriate their assets. In Cudmore's case, it also seems possible
that Smith, and Elder, found joy in humbling a great rival, who had had the
insolence to build a suburban mansion which was even more pretentious
than their own Torrens Park and Birksgate respectively. It certainly is
striking to find that while the pastoral company and the bank, on whose
boards Cudmore's principal creditors served, acquired a reputation for taking
risks to help farmers and graziers weather the hard times, those same directors
could be ruthless in their private business dealings. Was Cudmore justified,
when he saw the writing on the wall, in transferring his home and as much
as possible of the rest of his investments to his family? I think so, because he
knew that Smith and Elder, even without being able to seize those additional

assets, were going to profit handsomely through his downfall. As for his
unsecured creditors, after the composition his brother Milo took over all his
debts to tradesmen, drapers, etc., so they were paid in full.37 That left the
Bank of New Zealand; and it could be argued that that Bank's directors
deserved to reap the rewards of their folly in lending money without security.

James Francis Cudmore was unable to make a financial recovery. He
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Thirdly, without some scale of values, historical writing would be reduced
to a lifeless chronicle of names and dates. But it is necessary to question the
assumptions, and the findings, of the Whig writers who have so long held
the field. While the world still has something to learn from the Whiggism of
Burke and Brougham, the neo- Whiggisms of the followers of Marx, on the
one hand, and Mill, on the other, appear ever more vapid and sterile as tools
for analysing the past. Besides, on those rare occasions when both schools of
neo- Whiggery agree, it is manifest that their heroes have feet of clay. Charles
Cameron Kingston, for example, the darling of socialists and libertarians
alike, was a shrewd and brilliant politician. Yet because of his overweening
pride (sire to many other faults, such as his callous misuse of the power of
sex), only political fanatics have ever been deluded into thinking that he was
a great man. Greatness can indeed be found, in the character of people like
Mary McKillop, Thomas Quinton Stow, Fowell Buxton, Augustus Short and
Douglas Mawson. But assessing the impact of any outstanding individual on
the lives of his or her contemporaries is very hard work, and in this area one
is never certain of the conclusions that one draws. Besides, dividing the dead
into `goodies' and `baddies' is always pregnant with the danger that we may
too readily assume that those who have held opinions contrary to ours must
have been ignorant, dishonest or corrupt. As Butterfield argued in one of his
later books, `historical imagination comes to its sublimest achievements when
it can succeed in comprehending the people not like- minded with oneself'.39
Lastly, we need more general histories. Our foundation President, Mr Ron
Gibbs, has shown what can be done in this direction, but he would be the
first to agree that further ventures are needed. The story needs to be re -told
afresh for each generation if the community is to recapture a lively and
intelligent sense of its past, and if rash assumptions and other errors are to be
nipped in the bud before they lead governments into blunders they, and their
electors, may later regret.

dabbled in some unfortunate ventures, such as the South Australian Ostrich

Company. This one only began to be a success just as ostrich feathers
suddenly went out of fashion. By the time he died at Paringa Hall, in August
1912, he had accumulated a fresh set of debts. However, the proceeds of an
old AMP Society policy on his life yielded more than enough to satisfy those
obligations.38 Sic transit gloria mundi.

How can all this be summed up? First, though I have not mentioned some
of the most interesting fields awaiting further study such as the history of
religion, education, scientific discovery and technological change I hope I
have said enough to suggest that there is still enormous scope for research
and writing on South Australian history. Previous writers have left many
problems untouched.
In the second place, the school of life teaches us that it can occasionally be
unwise to rely too heavily on press reports, or the reports of Parliamentary or
governmental committees of inquiry, or exercises in family piety. That lesson
should not be discarded when we don our historians' caps. It is always worth
seeking manuscripts and other primary sources which earlier writers have

either overlooked or been unable

to consult.
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RICHARD CHAFFEY BAKER:
A SOUTH AUSTRALIAN CONSERVATIVE
AND THE FEDERAL CONVENTIONS OF
1891 AND 1897 -98

Rob van den Hoorn
1

The historiography of federation has tended to stress the contributions of liberals
and radical liberals, and neglected those of the more conservative men. That many
major battles of the federal conventions were won by liberals has no doubt shaped
this bias. Moreover, scholars have understandably been attracted to the work of
participants. Deakin's The Federal Story still provides useful insights and basic
information on the internal workings of the conventions. To a lesser degree, Wise's
The Making of the Australian Commonwealth has been an authority.' From these
sources we gain a liberal picture one written by the victors. They decided which
points of conflict, which personalities and which constitutional features received
emphasis. They set the parameters for later generations of historians. The time is
surely overdue for an examination of the contribution of the conservative delegates
to the conventions.

Moreover, the Deakin /Wise legacy has left us with a geographical, eastern
emphasis in the history of the federation movement. Reid went far in redressing the

balance in 1952, demonstrating that the South Australian delegates made a
disproportionately large contribution to the federal conventions.2 A secondary aim
of this paper will be to expand upon Reid's work by looking more closely at one
participant.

Richard Chaffey Baker,s a leading South Australian conservative of his day,
provides the material for these two concerns. As one of the few constitutional
theorists to attend both the 1891 and 1897 -98 conventions, he deserves close
attention. His positions on states rights, responsible government, and the forms the
executive and the senate should take were some of the most extreme expressed.
The long, often circuitous struggle over these issues cannot be fully understood

without a better knowledge of the conservative contribution to the debates. As
unofficial leader of the conservative contingent from the smaller colonies, Baker
deserves close scrutiny.

A wealthy pastoralist, barrister and mining investor, Baker spent most of his
working life in politics. After three years in the assembly seat of Barossa (1868 -71),

followed by a break of six years managing his father's estate, he entered the
legislative council in 1877. In each chamber he was the first native -born member to

Rob van den Hoorn is a post graduate student at the University of Adelaide, working on the
first conservative parties in colonial Australia.

Baker as a young man

be elected. He remained in the council for twenty -three years, the last seven as
president. For much of that time, he was its most ardent defender, quick to expose
transgressions of its privileges, and a staunch protector of its rights.
He was a highly principled man, avoiding party connections while president of
the council and, later, the senate. A tenacious, powerful character, his enemies
called him 'Bully' Baker. His quarrels with C.C. Kingston (radical liberal premier
of SA 1893 -99) were legendary. After a particularly vituperative exchange in late
1892, Kingston challenged Baker to a duel with pistols in Victoria Square. Baker
failed to arrive at the appointed time, instead informing the police. Kingston was
bound over to keep the peace for a year, being defended by another conservative,
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J.H. Symon. Baker's subsequent enmity toward Kingston rankled for years,

ascendant throughout the colonies. Time and again he and his conservative

colouring the proceedings of the 1897 -98 convention.
It was during the 1890s that Baker's conservatism received its fullest expression.
In the turbulent early years of the decade, he formed the National Defence League,
South Australia's first conservative political grouping of any permanence. The
League's membership was overwhelmingly wealthy, propertied and respectable.

colleagues from the smaller colonies were forced to compromise when faced with a

Formed to `defend the rights, the liberties, the laws and the property' of its

that it should be under one legislative and executive government; and on
'principles just to the several colours.' The 'warrant' to delegates at the

members, and opposed to `all undue class influence'' in the legislature, it devoted
much of its energy to electoral management. Another concern was the reassessment
and articulation of conservative principles, in opposition to the flood of Labor
sponsored ideas then challenging the colony's traditional values. Baker was the
leading exponent of the conservative creed so elicited. It was an eclectic colonial
blend, marrying a suspicion of radical change with an emphasis on individualism,
liberty, and progress, the whole permeated by a powerful materialist strain. Firmly
rooted in South Australian conditions, it incorporated a proud nationalism: 'I am
not an Englishman, I'm a colonial,' Baker declared to Lady Tennyson in 18995.

A trenchant character; a legalistic but flexible mind; wide parliamentary
experience; and a hybrid conservatism
the constitutional conventions.

these were the elements Baker brought to

II

Baker's participation in the federal movement began in 1890 with his election as

one of seven South Australian delegates to the federal convention planned for
March 1891. He used the months before the convention met to write his Manual of

Reference to Authorities, a text -book of federal government much used by
delegates. It was published in January 1891, and all delegates were given a copy.
Baker financed the first edition of 100 copies himself: the subsequent demand from
sources outside the convention was so great that another was published later that
year.

In over 160 pages, Baker elaborated on the essentials of federal theory, ranging
from the historical background to existing federations, through the nature of the
legislature, executive, and powers of the constitutional head, to the fate of public

debts and the mode of ratification. He also provided some useful schedules,
including copies of the instructions and commission to Australian governors.
Copies of the American and Canadian constitutions as amended, and the South
African Union Act were also inserted.
His sources were impeccable: he cited 27 works in all. The constitutional greats
were all there Bagehot, Bryce, Dicey, Goldwin Smith, Storey, an 1875 edition of
excerpts from The Federalist, and Montesquieu's Esprit des Lois. In the preface
Baker emphasised the book's expository nature: information and reference only
were intended. No attempt was made to develop a complex interpretative work,
although it was found necessary to express some opinions. This does not mean that
the Manual was ideologically neutral. Far from it: the work was written from the
states rights viewpoint. Moreover, considering Baker's later position in responsible
government, the executive, and the senate, it provides an insight into the many
pressures on conservative delegates at a time when democratic ideas were in the

numerical superiority of liberals

this was especially so in the 1897 -98

convention.
He began by outlining the points affirmed by the 1890 federal conference: that
there should be an 'early union' of the colonies; that it should be `under the Crown';

forthcoming convention precluded the discussion of these points.
To demonstrate the advantages of the federal model, he contrasted it with its
variants. In unitarian states, the centre was all- powerful in acting directly upon its
citizens. And the `pages of history [were] strewn with the ruins' of confederations,
in which a weak centre acted upon the states as units. But a federation combined the

best features of both, for the central government acted upon 'the people as
individuals', as citizens of the federating states.
For Baker, the bi- cameral parliament was the central feature of a federal system.
Few of his contemporaries could disagree with him. He believed the ideal was for a
country to become, like America, a 'federation in respect of the Senate, a nation in
respect of the House of Representatives'. Only so could union be achieved while
preserving the rights and interests of the states. A federal senate 'embodied a feeling
at the root of society.' Quoting Bagehot, he went on: the local feeling was more
powerful than 'common political feeling'
"'my shirt," says the Swiss State
patriot, "is nearer to me than my coat."'
The Australian people, Baker argued, desired union, not unity. They required a
chamber representing the states, one sufficiently strong to uphold their rights.
Equal state representation was an 'outward and visible sign' of the recognition of
these rights. And a senate elected by each state either by its people or parliaments
would guarantee the `respect and attachment of the State as a whole.'
To ensure the senate was a powerful chamber, it should have co- ordinate powers,

including over money bills, with the house of representatives. Deadlocks might
possibly result, but that was a price they had to pay for their liberty and freedom.
Another function Baker saw for the senate was as a `good, revising, regulating,
and retarding house.' But unlike many delegates to the 1891 convention, he held the
role of review to be secondary. The senate should primarily be a states' house. And
an elected senate in which each state was equally represented was a 'warrant and a

guarantee' to the smaller states that no laws inimical to their interests would be
introduced.
Three models guided Baker: the American, Canadian, and Swiss federal systems.
His preference for the first became clear as he provided the historical background to

each. The American constitution closely defined powers ceded to the federal
legislative, with residual powers reverting to the constituent states. To one
concerned with the preservation of the rights and influence of his own small
colony, these were attractive features. On the other hand, the Canadian system
ceded far too many powers to the centre.
Although based on the American, the Swiss system differed vastly from it. The
unusual historical process leading to it, together with different cultural origins
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allowed 'few useful conclusions' to be drawn from it. Baker thought that the only
features having any relevance for Australia were the referendum and the mode of

executive. He was non- committal about the first, and pointed to the need for
caution in using 'foreign grafts' which might not only themselves decay, but
'injure the vitality of the parent stem.' Similarly, the efficacy of the Swiss

executive with ministers elected by, and individually responsible to, both
chambers was doubtful, for 'imported and transplanted exotics have never
flourished.' In view of this, and his unfavourable examination of the American

executive it was separated from the legislature Baker opted for the proven
Westminster system, wherein the executive was responsible only to the popular
chamber. He was not to hold this view for long.
Only three others prepared material to assist delegates in their deliberations. A
Tasmanian, Thomas C. Just, had collected a series of extracts and documents
published as Leading Facts Connected with Federation,7 a work less systematic
than the Manual and intended primarily for the Tasmanian delegates. The other
two were scissors and paste constitutions drawn up by Andrew Inglis Clarke
(Tas.) and Kingston (SA) and consisted of clauses selected in globo from the
American and Canadian documents.
Because the Manual is a comparative work, and Baker did not everywhere
indicate his preferences, any assessment of its influence is difficult. Where he did
make suggestions, as in calling for co -equal chambers, the measure was often
unsuccessful. And on other points he changed his mind during the course of the
convention. Few made direct reference to it in debate. James Munro (Vic.) briefly
referred to Baker's 'clearly laid down instructions' summarising the 'warrant' to
delegates. Sir Thomas McIlwraith (Qld) praised the Manual at the close of the
convention. It had been of 'immense benefit' to him, and by the manner in which
his remarks were received it was obvious the others agreed with him.8
A number used arguments appearing in the work without acknowledgement. Sir
John Downer (conservative, SA) made Baker's distinction between union and
unity, using similar phraseology. Dr J. A. Cockburn (radical liberal, SA) drew the
distinction between federation, unification and confederation. McIlwraith, N. J.
Brown (Tas.) and B. S. Bird (Tas.) emphasised the differences between an upper
house and a senate.9 But there is no means of determining whether Baker was the
source. Many quoted from authorities. The Manual certainly provided powerful
arguments for a strong senate arguments used by small states delegates. But could
they not have worked out their position independently? Or perhaps they were
persuaded during the course of the debate or in private discussion.
While the Inglis Clark and Kingston drafts are easily compared with the final
product, the difficulties in assessing the Manual's influence on the constitution
have meant its role has been undervalued. To be sure, the mock drafts were used in
the drafting committee's deliberations. But that committee's members were, with
their store of constitutional knowledge, in a minority. Most delegates knew little
more than the basic principles involved in a federation. And this is where the
Manual came in. The drafting committee may well have drawn up the 1891
constitution, but it took all 45 delegates to amend and agree to it. In the end, we are
forced back on to contemporary opinion. In a letter to Baker in July 1898, Dr John
Quick claimed the Manual had given
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distinction and preciseness to the views of the leaders of thought at a time when the
discussion and formulation of federal principles were most required.
In that domain you were the earliest pioneer and it must bea source of satisfaction to
you today to find that the ideas entertained in your book have been almost universally
accepted throughout Australia.1'

Quick then expressed his disappointment at the lack of credit given Baker for his
efforts.

The Manual also proved useful after Australia federated. Senator T. Glassey
(Qld) remarked in July 1903 that he respected Baker's opinions on constitutional
matters, and often used it for reference." And in 1908 it appeared, revised and
edited, in a South African publication, The Framework of Union, in support of the
federal cause there.12

When delegates to the 1891 convention assembled in Sydney in early March,
Baker could well lay claim to membership of the small group of constitutional
experts in attendance. He outshone his South Australian colleagues in this regard.
Deakin later observed that Baker 'was at this time in advance of all his colleagues in
federal knowledge and in the federal spirit',13 no mean compliment, coming from

an ideological opponent. Although he by no means dominated the convention,
Baker commanded respect as a leading exponent of the rights of the smaller
colonies. His experience in the rough and tumble of colonial politics had prepared
him well for the battles he encountered. He did not have the stature of a Sir Henry
Parkes, nor was he given to lofty perorations as was Deakin; nevertheless, he was a
practical, business -like speaker who easily held an audience.

Baker's first major speech to the convention came early in debate on the
resolutions intended asa guide to the yet- to -be- elected drafting committee. True to
his earlier concerns, he focused on the twin questions of states rights and the power
of the two chambers. To emphasise the role of the senate as he saw it, he adopted the

Swiss term, 'Council of the States'; later he would move an amendment to that
effect unsuccessfully. The term, he felt, better indicated the 'federal idea' behind
the resolutions."
On the convention's first day, Sir Samuel Griffith (Qld) had drawn attention to
an aspect of federation not previously considered. If it meant that legislation
required the assent of both a majority of the population and of the states, Griffith
had argued, the least they could do was to give the senate an absolute power of veto

on all matters, including money bills. Moreover, responsible government as
practised in the Australian colonies would be an experiment when transposed to a
federal system. Perhaps a ministry responsible only to the popular house might be
unworkable with coequal chambers. However much he preferred the existing form
of executive, Griffith saw the need to provide a constitution elastic enough for an
alternative type to be adopted if necessary.15
With this speech, he had established one of the parameters of the ensuing debate.

Successive speakers felt compelled to address the issues he had raised. One in
particular bears mention here. J. W. Hackett (WA), a strong states righter, warned
that if they chose to produce a constitution in which responsible government wasa
feature, two alternatives arose:
either responsible government will kill federation, or federation in the form in which
we shall. I hope, be prepared to accept it. will kill responsible government'6
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They had 'exceedingly perturbed' him. Clearly responsible government in a
federation with coequal houses was an untested experiment one which might

m
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fail. Although he had not had enough time to provide a solution, he did point to the
practice of the South Australian upper house, which could suggest any

ó
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amendments it required on money bills to the assembly)
When the convention moved into committee to consider the resolutions, Baker
spoke on that providing for the nature of the proposed parliament. Now he
challenged the widely -held assumption that responsible government had to be a
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Shorn of its central qualifier, this epigram was destined for a long life in Baker's
hands.
Like his colleagues, Baker now gave his view on the issues Griffith had raised.
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representatives would be the dominant chamber. This was inconsistent with the
federal form. Although reluctant to try experiments, he saw no alternative. The
preoccupation with American and English forms of executive was 'unwarranted.'
Instead, delegates should consider the Swiss form, one he believed 'admirably
suited' to a federation. The Australian people would welcome such a departure
from the norm: too much time was presently wasted on struggles between the 'ins'
and the 'outs' in colonial parliaments.18
As the convention came to the resolution specifying the form of executive, Baker
moved an amendment to widen the guideline given to the drafting committee in
order to allow the adoption of an alternative form one which would 'work in
harmony with the main principles of a federation'.19 He had now arrived at the
position he retained for the duration of the federal movement: it would only harden
in debate. Springing from his stand on states rights, it was the reverse of that
expressed in the Manual. Responsible government and federation were
incompatible. If the senate were to have powers equal to the popular house, it was
impossible for ministries responsible to one chamber to function. The alternative
was an elective executive, where ministers were individually responsible to both
chambers.

Debate on the resolutions over, the convention adjourned to allow the
constitutional, finance, and judiciary committees to meet. Baker was elected to
none. Twelve days later, a draft constitution was ready. Griffith introduced it to the

convention, elaborating on its form. The drafting sub committee had given the
senate the power of veto in detail or in globo on all bills except those which dealt
with taxation or appropriation. These it could reject outright or return to the house
of representatives with suggested amendments. It was these provisions which
became known as the 'compromise of 1891.' No mention was made of responsible
government, but it was provided that ministers 'may' sit in either chamber.
The main debate on the draft bill centred upon these features. Baker was the
second to speak, referring himself to 'our old friend', the question of states rights

and interests. The bill was not one to establish federal government. The
'quintessence' of federation had been omitted: equal state representation was

3 3 3
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useless if the states had no voice in federal legislation. They had to protect the rights

of minorities majorities could look after themselves. As it stood, the bill
ó

m

concentrated power in a chamber where only the majority would rule. The smaller
states would thus be governed by the overwhelmingly larger New South Wales and
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Victoria. Deprived of the power to initiate and alter money bills, the proposed
senate would be a 'mere dummy'. Responsible government was inevitable, thereby
ensuring the executive would be a 'committee' of one chamber. The senate's status
would be eroded, and 'men of character and position' unlikely to seek membership.

It was possible that the senate might be even less powerful than some colonial
upper houses. Ending his attack, he doubted whether the smaller colonies could
safely join what was really a 'confederation.'20
Testing time came when the relevant clauses were reached in committee of the
whole. Baker immediately moved an amendment to restore equality to the senate's
powers over money bills. It was the most important question in the bill', one
which would determine whether they were to federate or allow the larger states to
annex the smaller.21 The issue was now properly joined. Apart from some
defections among the South Australians, the ensuing debate and division revealed a
split between large and small colonies. Of his colleagues, the conservative Downer

and progressives Cockburn and J. H. Gordon supported Baker, in what Deakin
condemned as an 'extraordinary combination ... of reactionary radicals and
iconoclastic conservatives'.22 By no means a 'reactionary'. Cockburn persisted in
his belief that coequal chambers were essential to the smaller colonies, that a weak
senate would lead to excessive centralisation and tyranny.
The other South Australians, Thomas Playford, Sir John Bray and Kingston
voted with the larger colonies, and their desertion warrants some explanation.
Playford continued to support Baker's proposition that responsible government
was impossible with coequal chambers, but realising few favoured elective
ministries, argued for 'the compromise'.23 Kingston justified his defection on the
basis of the senate's mode of election. Because senators would be elected by both
chambers of the colonial legislatures, and not directly by the people, he was
unwilling to see its powers increased.24 Bray, believing the people's voice in the
popular chamber should be dominant in money matters, declared the question of
less importance than the mode of disposal of the executive's revenue.25 For
sacrificing South Australian interests to the 'fetish' of responsible government, the
defectors incurred Baker's wrath, but to no avail. The crisis passed and 'the
compromise', allowing the senate requests but not amendments, was carried by a
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convention should have shaped the executive to fit the principles of federation.

Notwithstanding this, Baker advised his listeners to accept the bill. This
probably seemed unusual, but regardless of the constitution's wording, he believed
that the forces behind, and the evolution of events, ... [would] warp and alter it'
they had to read between the lines. Even with 'the compromise', the senate would be

a powerful chamber. Hopefully, the power of suggestion would be a 'real and
living power', equivalent to the power of amendment the constitution was
capable of that construction. And the 'forces' behind the senate presumably the
smaller states acting collectively would be such that this construction was
insisted upon at the first opportunity.29
Baker's Manual and his role in the convention firmly established his reputation
as a constitutional authority. The text was useful to many delegates and provided
strong arguments for those from the smaller colonies. He was an influential and
persistent advocate of the small states' cause, one of the few to perceive the dangers
inherent in federalism. His preface to the second edition of the Manual emphasised
his conversion to Griffith's argument. Borrowing from Hackett, he asserted that
Federation will either kill "responsible ministry ", or "responsible ministry" will
kill federation.' Nevertheless he was a federationist before all else, and unwilling to
forgo the dominant goal simply because his wish to protect the interests of the
smaller colonies was not sufficiently enshrined in the draft constitution.
III

In early 1897 Baker published a 20 -page booklet, Federation.30 The work was
intended for the South Australian country press, and in simple language defined
and discussed the advantages, disadvantages, and financial aspects of federation. A
final chapter was devoted to 'disputed points' the mode of election to the senate;

the constitution of the house of representatives; the powers of the senate; the

The convention ended on 9 April. Baker returned to Adelaide with his

constitution of the executive and argued from the small states view. The last two
'points' will shortly be encountered as we examine Baker's contribution to the
convention debates. What concerns us here is the first. Three modes of election to
the senate were suggested by the legislatures of the states; in ways chosen by the
individual states; or directly by the people. Popular election was nowhere practised
and therefore dismissed. The second method was the most logical' as it could be
argued that to dictate to the states was to infringe upon domestic concerns. But
election by their legislatures was most advantageous to the smaller states. The
'strongest and the best' men must sit in the senate, and only the state legislatures
could guarantee their selection.31 When the final draft constitution provided not

colleagues, but unlike them, declined to be interviewed on alighting from the

this, but popular election, Baker had to undergo some complicated mental

train 2B He was shortly to face the electors, and intended to reserve his opinions for
his first election speech at Norwood on 14 April. The speech was widely reported,
and he had copies sent to his constituents. It was mainly expository. His criticisms
were those expressed at the convention, and centred on the senate, its powers, and
the executive. The senate was not powerful enough to safeguard the rights of the
smaller colonies, and the widely held assumption that democracy was possible only

gymnastics to reconcile his advocacy of the bill with the demand for states rights.

vote of 22 to 16.26
As the convention drew to a close, delegates had the opportunity for a final say on

the draft constitution. Baker was non committal. Until given time to reflect on the
bill's implications for South Australia, he preferred to reserve his opinion, but left
no doubt that opposition was a possibility.27

He sent a copy of the pamphlet to his friend and mentor, Griffith, now chief
justice of Queensland, who approved 'highly' of the arguments, advising him to
'stick to the point' in demanding coordinate powers for the senate. Griffith 'would
not advise any less populous colony to join in a Federation on any other terms'32
Coming from the 'father' of the 1891 bill, such words must have encouraged Baker.

under responsible government was 'altogether without warrant'. Instead of

He had published Federation with an eye on the approaching federal

warping the principles of federation to accommodate the form of executive, the

convention, scheduled for March 1897. Early that month, he was elected fourth in
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the poll for ten delegates to represent South Australia at the coming convention.
When its proceedings began, he was elected chairman of committees, thereby
making his role in the open convention more administrative and procedural than
in 1891. Largely precluded from speaking in debate, he was forced to fight for his
principles in the 'secret' deliberations of the constitutional committee.

Baker had now reached the limits of his South Australian career, with his
knighthood and presidency of the legislative council. His credentials for the task of

chairman of committees were excellent. A powerful personality, an Eton and
Cambridge manner, and four years in the council presidency enabled him to
supervise the weeks of debate in Adelaide, Sydney and Melbourne. With no
government to control the time - table, the onus was on him to assimilate the myriad

of amendments from delegates and colonial parliaments.
The Adelaide session of the convention began on 24 March. First on the agenda
was the election of a president. Writing a year later, Deakin spoke of 'local intrigue
of fiery hatred and vehemence' surrounding the move to nominate Kingston for the
position. The South Australian conservatives Baker, Downer, J. H. Symon, V. L.
Solomon, and J. H. Howe were 'cut to the quick by the unexpected contingency'
of their premier's election and set about to defeat his nomination. In the end they
were unsuccessful, Kingston being elected unopposed at a caucus meeting which
`closed grimly'. When the decision was ratified by the whole convention, Deakin
wrote, the silence and scowls of his local enemies proved how bitterly they detested
his

elevation.'33

Later, Baker's enmity for Kingston would again cloud the

proceedings, this time with more serious consequences. But these were isolated
instances. Overall, the South Australians were an able contingent, and zealous
defenders of their small colony's interests. Above all, every one of them was an
ardent federationist.
Baker was first to speak following Edmund Barton's (NSW) introduction of the
resolutions. Soon to be chairman of committees, he argued his position in what the
conservative Register termed a 'pithy, pointed, and practical' statement.34 Many

were already familiar with his stand on the incompatibility of responsible
government and federation, which he restated with vigour. To dramatise the
argument, he exhumed Hackett's 1891 epigram: if cabinet government was
adopted, 'it will either kill Federation or Federation will kill it.' The senate should
not be allowed to become a 'dignified appendage' of the house of representatives.
But this was not the time for `dogmatic spirit': a 'spirit of compromise' was called
for.35

One delegate in particular took Baker's argument to task in detail. H. B. Higgins
(radical liberal, Vic.), agreed it was impossible to have responsible government and
coequal chambers. But the corollary Baker drew from this, namely that responsible
government must go, was wrong. Surely it was better to have that form of executive

already in use in the colonies? This was not to make a 'fetish' of responsible
government: 'I like to use the thing I find rather than strive at unfound novelties.'
The constitution should be left flexible in order to allow the introduction of other
forms, but 'let us start with responsible government'. Baker's borrowed epigram
was wrong, Higgins argued, because it was based on an unwieldy definition. The
defining feature of a federation was not coequal chambers. The essence had been
provided in Baker's own booklet, Federation: dual citizenship. People remained
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citizens of their colony while becoming citizens of the federation. The senate

should be denied the power of amending money bills, for the crux of the
responsible ministerial system was the manner in which such bills were dealt with.
Money bills would not wait, and the senate should not be given the opportunity to
`block, block, block'. Nor did Higgins think equal representation in the senate
essential: the delegates from the smaller colonies who held to this proposition were
mistaken. The Canadian and German states were not equally represented in their
states assembly, and no division between large and small states had ever arisen in
America. Moreover, delegates' concern with states rights was unwarranted. For
`true protection' Higgins suggested that the small states should look to limitations
placed on the powers given the federal parliament.38
On 31 March the convention reached the stage where select committees could be
appointed to examine the constitutional, financial, and judicial aspects of the 1891
bill. The constitutional committee would have four members from each state, with
the premiers free to attend any whenever they chose. Thus in crucial divisions the
small colonies potentially outnumbered the large. Two conservatives Baker and
Downer and two liberals Cockburn and Gordon represented South Australia,
with Kingston attending ex officio. Barton was elected chairman.
The committee's minutes and division lists show that Baker was the second most

active mover of motions (9), behind Isaac Isaacs, (radical liberal, Vic.) (10).37
Precluded from taking part in future proceedings, Baker took advantage of the
numerical preponderance favouring the smaller colonies to press his points. No
record was kept of what was said, but we can assume Baker repeated earlier
arguments.
The first of the 'compromise of 1891' clauses provided that money bills originate
only in the representatives. On Baker's motion, this was amended to cover only
those bills whose `main purpose' was to appropriate revenue. Thus the senate now
had the power to originate any money bill except the annual appropriation bill.
The motion passed 14 to 10, with Baker leading delegates from the three smaller

colonies. Only Kingston defected.38 Two related motions by Isaacs produced
similar divisions. Next came the `compromise' clause itself, providing that
although the senate could not alter money bills, it might 'request' amendments.
Baker moved the removal of the qualification for the senate's equality with the
house: `except laws imposing taxation'. Again the smaller colonies, excepting
Kingston, confronted the larger en bloc, 14 10.39 The two chambers were now
coequal: excluding the annual appropriation bill, the senate could amend any
money bill. If these divisions were reproduced to the committee of the whole, the
future of the convention was in danger.

When they examined the clauses relating to the ministers of state, Baker
proposed that each chamber elect three ministers, who could speak in either
chamber, but vote only in that of which they were a member. The ministers so
elected would be 'individually responsible' to both chambers. But Baker's attempt
to introduce the Swiss form of executive failed in division, 10 -4.90 Voting with him

were liberals Cockburn and Gordon, both long preoccupied with the Swiss
ministerial form, and the conservative Adye Douglas, president of the Tasmanian
legislative council. As the resolutions debate had already shown, most delegates
wanted responsible government.
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Baker proposed two motions on the committee's last day. The first instructed the
soon- to -be- elected drafting committee to provide for a constant two -to -one ratio
between the senate and representatives. Nearly all were agreed on this point.41 The

doubt helped them decide. Moreover, Cockburn and Gordon both government
ministers had openly favoured the adoption of a Swiss -style executive for nearly
ten years. In 1896 the measure had been introduced in the governor's speech.

other related to the election of the drafting committee. Three members were

Baker also used the intervening months to compile a pamphlet, The Executive in
a Federation, a confident call for the adoption of the Swiss -style executive.47 As an
introduction, he used his only speech at the Adelaide convention. One chapter was

required: one would be Barton as chairman, the others lawyers of standing. Twelve

months later, Deakin maintained that Kingston and Isaacs were the obvious
choices, `by capacity and position'. But Baker's 'bitter enmity' for Kingston led him

to conduct a 'cabal' to deny the South Australian premier a position on the
committee.92 Several conservative delegates were persuaded to vote for the two
opposing nominees, Downer and R. E. O'Connor (NSW). Both were elected,
adding an air of rancour to future proceedings.

The existence of a plot is difficult to disprove. Deakin's claim of Baker's
involvement is suggested by the records: Baker proposed that the drafting
committee should consist of the chairman and two others to be chosen by ballot.
Trenwith tried to amend the motion by inserting the names of Kingston and N. E.

Lewis (Tas.). This amendment was withdrawn and Baker's motion passed.
Fourteen took part in the ballot, with Downer receiving 13 votes, O'Connor 10,
Kingston 3, Isaacs 1 and Deakin 1." The majority voting were conservatives from
the smaller colonies, men no doubt swayed by the arguments of one who fought so
strongly for their interest.
Baker's success in overturning the 'compromise of 1891' was short lived. When
the draft bill was submitted to the committee of the whole, the money clauses were
the first to be examined. Baker's amendment to the first line of what had been the
'compromise' clauses was attacked but saved by the smaller colonies voting en
bloc.44 The situation was critical. If such divisions continued, the convention

might break up and federation would be lost. Fortunately, some overnight
diplomacy persuaded two Tasmanian delegates to vote for the 'compromise.' In the
final division, they joined Kingston, P. McM. Glynn (SA), and the larger colonies
to reinsert the 'compromise', 25 to 23. With only a casting vote, Baker could not
participate.95 But the convention would sit twice more after Adelaide.
Although his amendments had all been rejected or overturned, Baker continued
to hope for the acceptance of the principles. At the close of the Adelaide session he

noticed a `gradual ... rapprochement amongst the members ... towards the
principles of a true Federation.' Those who had come 'strongly imbued with
extreme ideas' had gradually become more moderate.46 This was rhetoric: he had
certainly not changed his position. To the contrary, he had become more resolute,
and believed the Adelaide decisions might be reversed.
Between the Adelaide and Sydney sessions, the colonial parliaments examined
the draft and made suggestions. The South Australians, except for Kingston, all

actively guided the bill through both houses. In the council, Baker was
acknowledged as the authority and frequently consulted. As president, he was not
as active as the government minister, Howe, but did speak at length on the clauses
concerning money bills and the form of executive.

Both chambers adopted Baker's suggestions relating to money bills and the
executive. His arguments had created sufficient doubt in most member's minds as
to the compatibility of cabinet government and federation. The New South Wales
parliament's antipathy for equal state representation and the senate's powers no

an exposition of federal theory, in which he used an ingenious system of
parallelograms to demonstrate his definition. The essentials ofa federation were a
division of power between state and federal governments, and a 'dual citizenship'.
Two 'forces' were active in a federation, the 'centrifugal', or centralising tendency;
and the `centripetal', or decentralising tendency. In a `true' federation, these forces
were in equilibrium; in `bastard' forms, they were unbalanced, as the diagrams
below illustrate.
CANADA

Strong National Force

GERMANY
Weak National
Force

AMERICA AND SWITZERLAND
National Force = Local Force
u
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The formula of the parallelogram of forces is illustrative of a true Federation and
of those bastard forms which approximate to it.'
Only the Swiss and American systems approximated the `theoretic and ideal'.
None of the three federal forms had been proposed by either federal convention: the
`radical defect' was responsible government in both the 1891 and 1897 documents.
Ought not the smaller colonies to reject a proposed federation wherein the senate
would become 'subsidiary' to the house of representatives? If the present form of

executive were accepted, the `constant growth of legislation and administrative
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functions and steady accretion of precedent' would guarantee the senate's
subordination.
The relationship between the legislature and the executive was the 'crux' of the
states rights question. This assertion signalled a change of emphasis in Baker's
argument. Twice his call for coordinate chambers had been rejected. The logic of
his stand on responsible government and federation now forced him to place his

hopes for a 'true' federation entirely with the executive. If the house of
representatives appointed, dismissed, and controlled the executive it mattered little
what powers the senate was given. Even the right to alter money bills would only
give it a `semblance' of power.
After a thorough examination of the American, Canadian, Swiss, and German
executives, Baker concluded that the 'desideratum' in a federation was an executive

'working in unison with and dependent on both Houses ... but exclusively
responsible to neither.' The executive had to be consistent with the fundamental
principles of federation. Those who (like Higgins) wanted only numbers to prevail
in the federal government should recall that federation was a compromise between
the twin desires to unite and not to unite; and that the senate was the `expression' of
that compromise. Unless they had a 'real live' senate, precedent and practice would
alter its character to that of an upper house. The answer was to adapt the Swiss
executive to Australian conditions as he had attempted to do in the constitutional
committee.
The booklet was widely distributed. Baker sent one to Griffith, who agreed with

its contents and found it 'astonishing' that so few delegates had seen the
impossibility of reconciling responsible government and federation. Griffith was
'almost compelled' to conclude that their inability to do so reflected a 'fundamental

ignorance of the true nature of the questions involved': perhaps the 'present
political leaders [were] not fit to have charge of the Federal movement.'48
In all, the colonial parliaments proposed 286 amendments to the Adelaide bill
for consideration during the Sydney session. Baker's skills in committee work were
now used to their fullest. The technical difficulties associated with such a volume
of proposals were overcome by arranging them in sequence according to clause and

Baker moving them from the chair. This method allowed him little time for
speeches or lobbying.

He spoke at length only once, while introducing the South Australian
parliament's proposal for the adaptation of the Swiss form of executive. This
would 'shatter to atoms the quasicorporate character of cabinet governments.49
Although his now familiar arguments could only have strengthened the resolve of

the converted, he hoped time and reason might still have their effect. For the
present, most delegates still favoured the time proven responsible ministerial
system, and the amendment was negatived without division. So, too, was the
Western Australian parliament's test proposal designed to restore equality to the
senate's power over money bills.
By the Melbourne session (20 January to 17 March 1898), the arguments over the

executive and money bills had been exhausted. When the convention again
examined the relevant clauses the smaller colonies chose not to revive the issue.
Most of the committee work centred upon technicalities. Only G. H. Reid, premier

of New South Wales, briefly repeated his hostility for the senate's power of
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But the 'compromise of 1891' and responsible government remained.
Many weary days were spent in Sydney and Melbourne on two questions which
held little relevance ten years later: deadlocks and riparian rights. The debates have
been well covered elsewhere, and it is not proposed to deal with them here.51 It was
in settling the second question that Baker was forced to make his most agonising
decision as chairman of committees. The principal antagonists were New South
Wales and South Australia. Specific protective clauses were called for by the smaller
requests.50

no

colony. New South Wales denied the necessity for special consideration
unreasonable moves to restrict proper access to river trade would be made. After

eight days of protracted debate the time arrived for a division: the result was 22 all,

thereby placing the decision in Baker's hands. The records do not reveal the
emotion the states righter must have felt when, in following conventional
parliamentary practice, he voted against his colony's interests: `In what I conceive
to be the interests of the federation of these colonies, I vote with the Noes.'52
As the convention drew to a close, Baker had a final opportunity to give his
opinion of the constitution. From a drafting viewpoint, he believed it to be a most

clear and concise document. He had reservations following his familiar
objections but felt delegates had framed a 'machine' which would `work most
smoothly'. Although the senate's power, dignity, and importance had been greatly
increased, it would still be the `pivot on which the whole Federal Constitution
revolves'. Hence he could safely recommend it to South Australians.58
Would the senate be the `pivot' of the constitution? Isaacs agreed with Baker: it
would probably have a much larger say in the composition of the executive than

any comparable chamber in a bi- cameral parliament. Deakin disagreed.
Responsible government would be the pivot, although the 'great growth in
dignity, importance, and power of the Federal Senate as compared with our own
Upper Chambers is indisputable.'54 The practical test as to who was right still lay
ahead.
Baker's preoccupation with the senate and executive throughout the conventions
indicates an overwhelming concern with the balance of power in the federal
constitution. This followed from his belief that federation was a conservative
device; a means to protect the interests of his own class.

There is of course an inherent conservation in any written constitution. It
embodies a whole set of prevailing assumptions about society and tends to 'freeze'
the existing balance of power: in the Australian case, the ruling values were still

largely those of the conservative

élite

which dominated colonial legislatives.

Unlike the British system, the powers of a federal government are strictly defined

and limited. The division of executive and legislative powers constitutes a
powerful obstacle to radical change. Moreover, federal constitutions can be
exceedingly difficult to amend, as indeed the Australian record has proven.
Features such as these were naturally attractive to the conservative's organic world
view. Just as Baker saw society achieving equilibrium through a class system based
on property, so he favoured a constitution based on an intricate system of checks
and balances.
These, and other aspects of federalism were covered by all the contemporary
constitutional authorities. One of Baker's favourites was Bryce, that apologist for
American laissez faire, who argued that one of federation's advantages was that it

40

RICHARD CHAFFEY BAKER

ROB VAN DEN HOORN

prevented the 'rise of a central despotic government, absolving other powers, and
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There is another aspect to the states rights question. A powerful element in
Australian conservative rhetoric has always been an emphasis on the 'national

menacing the private liberties of the citizen. '55 Dicey went further: because a federal

constitution was a written document, it was

interest' in reality class interests. In the same manner, states rights were a mask for
class interests. With few exceptions, the strongest advocates for coequal chambers
to protect states rights were the conservative delegates from the small colonies. It
was the large economic interests in the smaller colonies which stood to gain most if
the large colonies were given powers commensurate with their population size.
The house of representatives was lost to the popular will. But the senate might still

almost certain to impress on the minds of citizens the idea that any provision included in
the constitution is immutable and, so to speak, sacred.... The difficulty of altering the
constitution produces conservative sentiment, and national conservatism doubles the
difficulty of altering the constitution.56

Baker was undoubtedly familiar with these arguments, although he said little to
reveal it. During debate on the 1891 bill in the legislative council, he pointed to the
'conservative and steadying influence' federation would have.57 In 1897, again in

be influenced by 'strong men' with the 'interests' of their state at heart. Hence
Baker's preoccupation with the senate to the almost total exclusion of the house of
representatives.

the council, he claimed that he had always been 'aghast at the radical and
democratic nature' of the federal constitution, but accepted it because he was

We have seen the reasons behind Baker's preoccupation with certain
constitutional features. But as one of the 'true' federalists at both conventions, his
decision to support the constitution bill is curious. Not one of his principal points
had been incorporated in the final document. Indeed, why should the man who
seven years earlier had formed an extra parliamentary pressure group to 'defend
what they had got', declare the constitution the 'most democratic that had ever been
submitted to any people for acceptance' in agreement with Kingston, his arch

'prepared to trust the people'. He preferred some sort of property qualification for

the senate and its electors, but owing to the democratic preponderance at the
convention, compromise had been essentia1.58
The clue to his intent lurks in his readiness to jettison responsible government in
favour of elective ministries. Deakin recognised the implication in Baker's stand:
perceiving the popular strength in responsible ministries, Baker came to see that
the Swiss executive was more likely 'to be able to resist reforms such [as] Australian
radicals desired'.59 His attraction to a ministerial system where party had no place

f oe ?65

His reasons were unconvincing. In a letter justifying his position to John
Warren, a conservative political colleague, he based his case on six main points.
The senate would be sufficiently strong to insist on its rights through its election by
universal suffrage; the provision for joint sittings in case of deadlocks, whereby the
senate might influence the executive; its liability to dissolution, giving it a mandate
from the electorate, its 'source of being'; the power to 'request' alteration of money
bills was equivalent to amendment powers; the prevention of 'tacking'; and the
fixed 2:1 nexus between the two chambers.B4
On the last five points, Baker's case was desperate but plausible. A powerful
senate, in its rule as states house, might successfully participate in determining the
composition of the ministry, press its point in joint sittings, and insist upon the
appropriate construction of its powers. And its dissolution might well regenerate
its composition, giving it a mandate on a particular issue. But surely the provision
for universal franchise overrode these considerations? With election to the senate by

is indisputable. Raised in the Burkean tradition of 'independence' he deprecated
the coming of party government because it lowered 'political ethics' and devalued
the 'political morality of public men'.60 Six years of Kingston's rule had confirmed
for Baker the extent to which party corrupted the traditional view of government
for 'interests'. Some months after Kingston had won office, Baker deemed the
ministry to be 'a standing example of the failure to a certain extent of responsible
government.'61 Progressive taxation, factory acts, a state bank and similar labor backed legislation were inimical to the conservative's individualist philosophy.
One way to prevent similar legislation at the national level was to prevent party
government from becoming a reality, if not in the senate, then in the
representatives.
Similar conclusions can be drawn from his stand on states rights. J. P. Boucaut, a

justice of the South Australian Supreme Court, writing to J. H. Symon in March
1897, suggested Baker had more on his mind than states rights and responsible
government:

the colonial parliaments his position in Federation there was indeed a
possibility of seeing 'strong men' there, but in placing his faith in universal
franchise Baker missed the point. A franchise similar to the house of representatives

I bethought me what can be a check upon the present corrupt system, which ruins a
colony to gain particular votes? I ask myself will not Baker's State rights operate as a

would surely attract similar men, and not the affluent leaders of business and
commerce who dominated colonial legislative councils. 'Independent'
conservatives, acting in the 'national' interest, might control the restrictive
franchise councils, but a popularly elected senate would, like the house of

check? I then further think is that not his game? ... Would not Responsible Government,
unchecked, tend more and more to a tyrannous democracy? Would not a powerful upper
house check that? Would not State rights operate to give the upper house greater power to
do so?62

representatives, be dominated by party. It seems Baker had not fully thrown off the
tendency to draw parallels between upper house and senate.
Had Baker's conservatism blinded him from seeing the role party would assume
in the federal parliament? No: unlike most delegates, he conceded that party would
dominate the representatives.65 Nevertheless, he believed the senate would largely
be made up of individualists representing their states, for at joint sittings the senate
might still influence the executive. Thus, in the end, his case rested tenuously on

The parallel between a colonial upper house and the senate was not fully accurate,
as Baker would have pointed out. There is nevertheless some truth there. It was
difficult for a politician raised in the colonies not to see some connections between
the two chambers. The more conservative minded preferred strong upper houses
and by association of ideas transferred their preference to the senate. And as we shall
see, Baker had not completely thrown off the tendency to draw such parallels.

i
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the quality of prospective senators there was no guarantee they would be the
`strong men' he wished for.
This glaring inconsistency can scarcely be explained away by attributing it to an
intellectual aberration. Given Baker's trenchant mind, he could not have believed
that the senate would gain strength in the direction he hoped by universal suffrage.
The answer lies in the liberal preponderance at the 1897 -98 convention. There were
far fewer conservative delegates than there had been in 1891, as Baker's failure to
overturn the `compromise of 1891' and discard responsible government shows. His
conservatism was not unrealistic, blindly resistant to change rather than remain
out of step with the times, he chose to go with federation. Indeed, he went further,
and lauded the democratic nature of the constitution.
Had Baker denounced the constitution, he would have condemned himself to
political oblivion. The movement's momentum was such that no delegate from the
smaller colonies especially those bordering on New South Wales or Victoria
could seriously have expected to stand apart without serious consequences.
Moreover, had Baker as chairman of committees not supported the product of the
convention, federation would have suffered a grave blow: this his Victorian sense of
propriety would not have allowed. He was both federalist and federationist. He

pressed for the expression of the `true' principles of federal theory in the
constitution, but his wish to see the federation of the Australian colonies was
stronger.
Several other considerations caused Baker to go with federation. Many of his

financial interests would profit. By far the most important to benefit was his
holding in Wallaroo and Moonta Mining and Smelting Co. Ltd. in which he had
`comparatively to my means a large stake'.66 In April 1898 the directors had
tentatively agreed to expand the plant at a cost of some £100,000 but not until the
federation vote was known. The expansion depended on contracts with New South

Wales and Victoria. Without federation, tariff levels would affect the plant's
viability; with federation, intercolonial tariff barriers would be removed. Baker
announced the plans at every campaign meeting he addressed, emphasising the
`great impetus which would be given to enterprise' and the benefits to be had by
working men if federation succeeded.67 Both private enterprise and workers
obviously agreed: the electorate voted solidly in favour of the bill. Baker's
shareholding, and the debentures he took up when the board proceeded with the
expansion plans once the vote became known, stood at well over £30,000.
Baker was an ambitious man. He had reached the pinnacle of his South
Australian political career with the presidency of the legislative council in 1893. In
1895 he was knighted. As a lawyer perhaps the only position he may have desired
was chief justice. But he had practised law very little, and his appointment to the
bench may well have drawn more public outcry than his being made a Q.C. did in
1900. His presidency of the council, his stature as a constitutional authority, and
his time as chairman of committees gave him strong claims to the presidency of the
senate. In 1899 he wrote that it was 'no secret that I have aspiration' to that position.

He would not be disappointed.
Moreover, following his failure to have his principal positions incorporated in
the 1898 constitution, he had compelling reasons for joining the senate. Only thus
could he safeguard his `old friend', states rights, and insist on the appropriate
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construction of the senates' powers. Therefore, instead of retreating from the
federal field, embittered and disillusioned, he supported the constitution bill,
becoming one of its most enthusiastic protagonists in South Australia.
The first commonwealth parliament provided the test for Baker's belief that the
senate would be the `pivot' on which the constitution revolved. His election as one
of South Australia's six senators ensured he was present for the practical working

out of the senate in its dual roles as states house and house of review. As its
foundation president he was sensitive to any real or imaginary incursions on its
rights and privileges. The first real trial of power came in 1903 over a relatively
minor bill. Baker's impassioned plea for the senate's right to amend so as to
increase the `burden on the people' temporarily rallied senators. But pressured by
the house of representatives they backed away, leaving him in a minority.68 Party,
even in the senate to the surprise of most, had become a fact of life and responsible
government was indeed, as Deakin had argued, the `pivot' of the constitution. Far
from being a powerful states house the senate was doomed to be an inferior party
chamber.
IV

Crisp, in his influential Australian National Government, noted that

Australians, unlike Americans, held `no special reverence or affection' for their
`founding fathers.'69 His observation still remains pertinent. The events of 1975
did, for a time, kindle an interest in the founder's intentions.70 But the crisis passed
and the fathers returned to their earlier obscurity. Perhaps the approach of the
nation's bicentennial celebrations will signal a revival.
Baker certainly deserves a place amongst the fathers. His Manual was a text of

federal government much used by convention delegates. Although largely
unsuccessful in his desire for a `true' federation, he kept the model in front of
delegates until the end of the second convention. The smaller colonies at the
conventions would have been a far less effective bloc without the strong states rights

case he provided in the Manual and later publications. And as chairman of
committees he confirmed beyond doubt the validity of his claims to membership of

the paternal club.
While our concerns here are to laud the contributions of a founding father, one
note of reproof must be made. Baker's `intrigue' to exclude Kingston and Isaacs
from the 1897 drafting committee does him no credit. Kingston was an able lawyer

and a `born draftsman'; as premier of the host colony and president of the
convention he had every right to expect a position on the committee. His exclusion

subjected him to unnecessary indignity. And as Deakin and his biographer La
Nauze have noted,71 Isaac's exclusion had serious repercussions in the later
convention. His incisive legal mind was needed on the committee. Instead, he was
forced to pick with technical precision at the committee's decisions in the open

convention. Baker's leading part in the plot casts a shadow over an otherwise
remarkable federal career.

The themes pursued here indicate a degree of failure in Baker's federal
involvement: each of his principal positions was rejected, and his hopes for a
powerful senate were dashed within two years of federation. But we must not lose
sight of his dominant goal federation itself. The constitution may not have been
exactly the kind he wished for, but it was nevertheless one which he felt effectively
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protected his and South Australia's interests. His suggested jettisoning of the
British model of responsible government gained few supporters, but after the 1975

constitutional crisis his arguments are no longer irrelevant. Deakin correctly
predicted that responsible cabinet government would become the pivot of the
constitution, but Baker had the prescience to detect the dangers inherent in such a
departure from the federal model.
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CHRISTOPHER NANCE

THE DESTITUTE IN EARLY COLONIAL
SOUTH AUSTRALIA
Christopher Nance

One section of British society was not welcome in South Australia during
the nineteenth century: the paupers. Yet soon after its establishment the
province did develop a pauper `problem', and this existed despite the checks
which should have been carried out by the recruiting agents in Britain. From
time to time the colonial press complained that the community was being
polluted by the presence of too many lazy members of the working class and

the government was urged to take a strong stance on the matter. The
government did take steps to control the pauper problem, but at the same
time it recognised that some provision must be made for the care of those
genuinely in need. The provision of aid for the destitute is an important
theme in the story of this State for it was one of the first services and
responsibilities assumed by the government in the matter of community
welfare. But before examining the situation in the colony it is necessary
briefly to consider the attitudes towards pauperism then prevailing in Britain.
The growth of pauperism in Britain, together with the rapidly increasing
costs of providing aid for the poor led, in 1832, to an inquiry into the causes

of pauperism and into the administration of poor relief. The Royal

Commission recommended some significant reforms in relation to the
administrative machinery for poor relief, and they adopted a particularly
severe stance as regards the causes of, and solutions to, pauperism. The
Commission's report adopted the rather harsh philosophy that pauperism
amongst the able- bodied constituted a moral failing; it was assumed that an
able- bodied man who was reduced to destitution was somehow lacking in
spirit, and pauperism was somehow equated with idleness and laziness.
Consequently it was considered that pauperism could only be eliminated by
forcing such folk to work, and in 1833 Edward Lytton Bulwer expressed the
contemporary view when he wrote:
Idleness and vice ... are the chief parents of crime and distress; viz. indisposition to
work, not the want of work. Whenever idleness is better remunerated than labour,

idleness becomes contagious, and labour hateful.
The principal machinery of reform should lie in the discipline of the workhouse.
A workhouse must be a house of work, requiring severe labour and giving less
remuneration than can be obtained by honest competition elsewhere.'

The Commission's report also stated that it was essential to make a
distinction between poverty and indigence; that is, between the deserving and
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the undeserving poor, between the person willing to work but reduced to
destitution by accident, and the naturally idle and parasitic person. The
means of distinguishing between these two groups lay in the workhouse `test';

in the view of the Board, relief inside the workhouse should be made as

uncongenial as possible by strict discipline, hard work, poor social amenities,
and irksome regulations, so that only genuinely needy people would agree to
go there. Moreover, the principle of `less eligibility' was to be enforced; by
this the standard of living of the workhouse inmate was to be noticeably less
agreeable than that of the poorest labouring man outside, and so the pauper
would be motivated to better himself by leaving the workhouse and joining

the ranks of the independent labourers.

The Commission's recommendations were embodied in the 1834 Poor Law
Amendment Act. By this Act new administrative bodies (called Poor Law
Unions) were formed, yet some of the procedures and principles of the Old
Poor Law were retained; for instance, each parish was expected to bear the
expense of providing for the poor, and relatives of paupers were expected to
assist, if possible, with their maintenance. Outdoor relief, was only to be
given to the aged and infirm; after 1834 outdoor relief to the able- bodied was
abolished, and such persons could seek it in a workhouse or not at all. The

New Poor Law met with a mixed response, both inside and outside

Parliament, but it remained a very divisive issue for the next few decades.
While some regarded it as evidence of reform and `improved' legislation,
others viewed it as a cruel and inhuman enactment which upset the natural
social order.
Before 1832

the

growth of Britain's population together with the

burgeoning pauper problem had led

to several

experiments in pauper

emigration. Between 1815 and 1826 half a dozen ventures were undertaken to
North America and South Africa, yet they were not especially successful; they
proved to be expensive undertakings, and as outlets for the British destitute
they were of little significance at all, involving only about 11,000 persons.
After 1826 the British government was loath to vote money for experiments
which seemed to achieve little, and Wilmot Horton's attempts to help Irish
paupers to emigrate only contributed to public scepticism of emigration as a

means of bettering the lot of the poor.

It is against this background of increasing pauperism and a growth of anti
emigration feeling that Wakefield's doctrine must be viewed. In a sense he

was Wilmot Horton's successor, and many of those who had supported

Horton in the 1820s were converted to Wakefield's ideas in the 1830s. Both
men argued that it was to Britain's advantage to develop her colonies by
exporting her excess population. But whereas Horton based his argument on
the value of pauper emigration, Wakefield considered that British interests
would best be served by facilitating colonial development which would be
hastened by transporting, not paupers, but experienced and highly motivated
labourers.

Christopher Nance is Education Officer in the South Australian Department for the
Environment.

Wakefield's ideas in this matter were to be given practical effect. The
prospectuses issued by the South Australian Land Company and the South
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Australian Association did not specifically state that paupers would be
excluded from the planned colony, but they did stress that preference would
be given to young energetic labourers. The emigration regulations were more
explicit, and agents throughout Britain were clearly informed that paupers
were ineligible for free tickets to South Australia, and that only those men

and women who 'have been in the habit of working for wages' would be
accepted.'

At this point it is important to clarify the terminology being used. The
Shorter Oxford Dictionary defines a 'pauper' as a person without means of
livelihood; a beggar; a recipient of Poor Law relief. It was this last
description which was used as a criterion for determining whether an
applicant for free emigration to South Australia was eligible or not; any man

or woman who had

'been

in habitual receipt of parish relief' was

unacceptable.'

The word 'pauper' appears only rarely in South Australian colonial
records. Instead the word 'destitute' was used. To all intents and purposes the
two words are synonymous. However, it was not a mere accident that the
colonists preferred the latter word. 'Destitute' was a preferable word because it
somehow distinguished between the odious workhouses and Poor Law of
Britain, and the colonial poor. The word 'destitute' also carried the
connotation that colonial destitution was of a temporary duration and was
caused by unforeseen accident, whereas British pauperism was perceived as

being almost an institutionalised hereditary system.
The colonial preference for the word 'destitute' was more than a matter of
semantics. It reflected a profound belief that pauperism would not be
tolerated in the province. The 'work ethic' and the 'self help' credo were
firmly established as the South Australian's pathway to prosperity. Whenever
the subject of destitution arose, the newspapers invariably reiterated the belief

that it could best be eliminated by industry and thrift on the part of the
individual. For instance, on one occasion, the Observer lamented that
There is a sad want of that energetic self - reliance and honest pride which urge the
British peasant to dare every exertion and endure every hardship before he will

seek relief from the parish. It

is

very desirable to check this pauper spirit.'

Initially it was thought that philanthropic societies financed by voluntary
public donations would provide the temporary aid needed to get the destitute
back onto the path to employment and prosperity, and at the same time they
would encourage proper Christian benevolence and charity in the hearts of
the colonists.' With this view in mind a Philanthropic Institution was formed
in 1841, its declared objective being 'to discountenance the inclination to
pauperism and to promote the spirit of industry'.6 Similarly the Adelaide
Benevolent and Strangers' Friend Society was established in 1850 with the
avowed purpose of preventing pauperism by helping immigrants, especially
women, find employment and homes.' The various religious denominations
also provided charity for the poor. However, the surviving evidence is
fragmentary and it is difficult to determine the extent and nature of their
charitable work.
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Between 1836 and 1849 the provincial administration was reluctant to
admit the existence of paupers in the colony, although during the depression
of 1840 -43 Grey did organise relief for the large numbers of unemployed.' In
1849 the government, partly in response to the Irish Orphan problem, formed

a Board to organise relief work amongst the needy. The Board was so
successful that in 1867 it was formed into a 'semi autonomous' government
agency.' It is important to note that during the first three decades government
policies gradually changed, so that by 1867 it had become accepted that relief
of the destitute was a legitimate and proper work for the government, and,
when discussing the role of the Destitute Asylum, the Observer confidently

asserted that 'the duty of the state to care for such [destitute] will now be
generally recognised." That is not to say that the colonists had come to
terms with the 'pauper spirit', for the newspapers still insisted that poverty
was inexcusable in a flourishing province like South Australia; rather, it
seems to have stemmed from the acceptance that even in a new society the
'poor are always with us.'
Destitution 1836 -1848: The Development of a Colonial Policy

As early as 1838 destitution had become a problem requiring the attention
of the Governor. Relief was needed by men unable to obtain work, and by
families left destitute by the deaths of men on the voyage south. In order to
provide accommodation for such people a row of huts was constructed in
what is now the West Parklands, near the police barracks. Known as

'Emigration Square', the huts were, by all accounts, of a rather makeshift and
squalid nature, and on several occasions the South Australian commented

upon the neglected state of the huts and on the condition of the destitute
inhabitants:
We call the attention of those in authority to the State of moral degradation of
many of the inhabitants of that locality. Several of the cottages are tenanted by the

lowest and most depraved characters."

In order to help eradicate the destitution problem the Government Gazette
published fortnightly returns of the number of unemployed people resident in
the colony. However, there are no surviving systematic records of the number

of destitute who depended upon government relief during the first four or
five years of the settlement. The huts at 'Emigration Square' remained in use
until 1849, after which time better accommodation was made at the rear of
the Institute on North Terrace.
During 1840 the number of unemployed and destitute people in the colony
rose to alarming proportions. It is important that some attention be given
here to the way in which Governor George Grey tackled the problem, for, as
he himself explained, he had no precedents to direct him, yet the guidelines
which he established were closely followed for at least the next three decades.
Grey was originally charged by the Colonization Commissioners in London

with the task of rectifying the financial muddle which had resulted from
Gawler's excessive expenditure, yet Grey discovered that he was caught in a
perplexing dilemma; that is, how could he prune government spending and
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at the same time support a large number of destitute people? There was no
simple answer to the problem, but in retrospect it can be seen that the two
factors which helped him the most were (a) the additional funds granted to
the colony by the British Treasury, and (b) his persistent, perhaps ruthless,
policy of forcing able- bodied men to move into the country areas to obtain
work.

When he arrived in South Australia in May 1841, Grey found that 142
destitute men were being employed by the government at reduced wages,12
and in his first despatch to London he reported that
a high degree of political excitement prevailed in the province .... I find that the
difficulties I have to meet are so great that it will be necessary for me to act with

great

caution.13

Within a matter of weeks the situation deteriorated and he was soon to
report that 1,245, or about one twelfth, of the population was directly
dependent upon the government for sustenance.19
The Colonization Commissioners had anticipated that immigrants direct
from the ship from Britain might experience temporary difficulties before
obtaining steady employment, and in the regulations which were transmitted
to Governor Gawler in 1838 it was stated that such unemployed persons were
to be assisted and supported by the colonial administration:
On the arrival of the immigrants in the colony they will be received by an officer
who will supply their immediate wants, assist them in reaching the place of their
destination, be ready to advise them in case of difficulty, and at all times give
them employment at reduced wages, on the Government works, if from any cause

they should be unable to obtain

it

elsewhere.15

With this directive in mind Gawler employed men on such tasks as
clearing streets, raising gravel for the gaol, sawing wood on the government
domain and enclosing the parklands to prevent the trees from being

decimated; each man was paid 1/6 per day plus rations.
Grey was particularly critical of this arrangement, and he regarded the

rations as a generous inducement for men to remain in the town rather than
moving to the bush, 'and undergoing the hard labour and privations which
the first settlers at outstations must necessarily endure.'16 Still, Grey was in a
quandary, for he considered that reducing rations was not the sole solution to
the problem, and besides, since the Commissioners had promised to support

the destitute he was committed to that course of action:
I hold that the Home Government is bound to provide for them in exactly the
same manner that they would have been provided for in an English workhouse ...

they are entitled to the same rights as a British pauper.
grant no single indulgence to them, but I will not suffer them to starve."

I will

Having thus interpreted the situation, Grey then pursued a policy designed

to encourage or more precisely, to force labourers to move to the rural
districts to obtain employment, and at the same time he endeavoured to
reduce the level of wages being paid to the labouring class.
As might perhaps be expected, Grey's measures encountered resentful
opposition from the people receiving relief, encouragement from the
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provincial landowners, and they earned him only reproof and censure from
London. The cancellation of food rations and the reduction in the level of
relief payments received a hostile reaction from the men employed on the
government works. On one occasion, several hundred men marched to
Government House, and Grey responded by depriving the men of a day's
wages.'s A petition signed by 184 unemployed men begged him to restore
relief to its former level, and it pointed out that even transported felons could
obtain better food and clothing than the paupers of

Adelaide.19

petitioners also insisted that they should not be treated as

The

if they were

workhouse paupers:
Your petitioners are aware that they are termed and considered as paupers; they
state that they are decidedly not paupers. While they are able to work for their
wages they are no more paupers than any individual that renders any service to
the Government. Besides, if they are paupers, why was it not plainly stated in the
certificates they received from the Commissioners that they would be considered
such if obliged to seek employment on the Public works?

Grey stood firm and refused

to modify his policy. He declared his
sympathy for the distress experienced by the destitute and he contributed a
considerable sum from his own pocket to alleviate the suffering of the poor.20
Supporting the destitute was expensive. Grey endeavoured to raise funds by
selling the government farm, by leasing the parklands and by selling land
near the port to the South Australian Company.21 But such measures as these
fell far short of the revenue needs of the government, and reluctantly he drew

bills upon the Home Treasury. In August 1841 he requested London to
honour bills to the value of £1,500, the money being exclusively for relief
work.22 Lord Stanley 'reluctantly' recommended that the bills be paid.23
However, when the Governor advised London that pauper relief for the
ensuing year would amount to about £25,000, he received an explosive reply
to the effect

that the Home Government would not countenance such

expenditure, and Grey was ordered forthwith to try to remove the destitute to

either Port Phillip, Van Diemen's Land or New Zealand.24 The onus of
solving the problem lay squarely with the colonial administration, and
Stanley made it clear that the British Treasury would not subscribe another

penny towards the maintenance of South Australia's destitute.
Stanley denied further help to the colony because he considered that Grey

had not been sufficiently firm in his agreement on the destitute, and he
remarked that
you

appear to have been led under mistaken feelings to sanction a system of abuse

which has revived in South Australia all the vicious principles of the late Poor
Law of England. The system appears to have prevailed to such an extent that ...
one - twelfth part of the whole population of the colony were more than
sufficiently supported by public charity.25
Stanley's correspondence makes the important point that the British
Government denied the principle enunciated by Grey, that the Mother

Country was ultimately responsible for the maintenance of emigrant subjects

and that emigrants had an automatic right to call upon Britain in times of
distress.26 The opinion was expressed that if the British Poor Law was
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applicable to the colonies (and that in itself constituted a difficult legal
problem) then by the terms of the Poor Law each local community was
responsible for its own poor and so there was no general claim upon the
British Treasury.27 However, the Colonization Commissioners did concede the
point that promises had been made to the free emigrants and so Grey was

quite justified in supporting them.
While the Governor wrestled with the task of financing the destitute, it
devolved upon the Emigration Agent to administer the relief and to organise
the public works. Perhaps the most difficult problem entailed defining the

nature of 'destitution' within the new environment, and, in so doing, to
distinguish the genuine needy from the frauds. By 1842 regulations had
evolved and criteria for relief had been established.
First: no able- bodied labourers were to be given assistance. Any man seeking
assistance must earn his relief payments by working on public works.28

Second: people, whether new arrivals or not, who sought relief must move to

the huts in `Emigration Square'.29 This rule was imposed because it was
considered that willingness to move to the `Square' constituted a test of
destitution; moreover, it enabled the Emigration Agent to supervise the
activities of such persons.
Third: men must be prepared to be sent into the country to seek permanent
employment while their families were supported at `Emigration Square.'30
Fourth: a man refusing an offer of employment by a private settler at a rate
of pay greater than that which could be obtained on the public works would
be removed from Government employment and not taken on again."
Fifth: destitute persons who, due to accident or ill- health, were unable to
work on the public works had to remain at the hospital where they could be
attended by the Colonial Surgeon.32
Although `Emigration Square' was never described as a workhouse, by 1841

it had achieved a certain notoriety so that the second regulation (above)
indeed proved to be an effective way of discerning each individual's `degree'
of destitution. It was found that 'many' applicants for relief declined

receiving it on such terms and consequently obtained other means of
subsistence.

Closer scrutiny of applications by the members of the Emigration Board
revealed 'a great extent of fraud',33 and as a result the Governor received a
barrage of abuse and accusations from London. Probably the most common
instances of fraud entailed men representing themselves as being destitute
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poor man can purchase it, rather than go without a spot that he can call his own,
he will readily enter into a ruinous agreement.36

In November 1842 the colonial administration took the step of forcing
settlers to help support their near relatives in times of financial difficulty. Act
No. 11 of 1842 stated that
Whereas by reason of death, sickness, and other casualties as well as by the
desertion or neglect of husbands, parents, and other near relatives it has frequently

happened that wives and families have been left without adequate means of
support and it is expedient that the property and means of such husbands,
parents, and other near relatives should be made available for the relief of those
who have a natural claim to their assistance.37

The Act required parents, grandparents and children (of sufficient means)
of any able- bodied destitute person to maintain them in a manner assessed by
any two Justices of the Peace. It also became an indictable offence for a man
to desert his wife and /or children leaving them unsupported. The law carried

fines of up to ten pounds and /or a prison sentence of up to three months.
The Act was intended to help relieve the government of some of the
expense of supporting the destitute, and at the same time it was hoped that
frauds, such as those mentioned above, would be eliminated. Moreover it was
more than just a gesture or a threat, and between 1856 and 1863 (when a new

law was enacted) 383 men were convicted under the

Act.38

Grey's policies achieved results. During 1842 the number of men employed
on the government works steadily declined. By January 1843 the Governor
was able to report that, apart from the hospitalised destitute, there were no
demands being made upon the government for assistance, and all the men
formerly employed on public works had taken private employment.39
However, Grey received no thanks; he was abused, harassed and threatened
with impeachment by the colonists, and his superiors in London considered

that he had acted weakly by condoning a system of public charity

to

undeserving pauper immigrants.40
Between 1843 and 1849 `Emigration Square' continued to be used as an

asylum for the destitute, but there are no records to indicate the extent of
destitution during those years. In 1849 the government established a Destitute
Board.
The Destitute 1849 -1871

Did paupers emigrate to South Australia? Who were the destitute people?
Were they new arrivals or 'old' colonists? What were the causes of destitution

when in fact they possessed assets in the form of land.39 By 1841 much of the

in the new colony? Questions such as these can be answered with more

land in the vicinity of the town had been sold, and speculators had then
proceeded to subdivide the original 80 -acre sections, and small allotments
(some with only 33 foot frontages) were sold to newly- arrived labourers."

certainty because sufficient records of these years have survived to facilitate a

more thorough analysis.
Destitution, especially amongst women, increased during the early 1850s

Grey observed that not only was the ownership of land a strong inducement
to remain in the town, but

due to the gold rushes, and in 1855 the figure was exceptionally high because

So strong in the breast of an emigrant

the desire of becoming a landed
proprietor, that when the government ceases to sell land at such a price that the
is

of the arrival of the

Irish orphan girls. High levels of unemployment

accompanied increased destitution in 1855, 1859 -60, and in the years after
1866; in those years the government extended the scope of the public works

54

THE DESTITUTE IN EARLY S.A.

CHRISTOPHER NANCE

in order to cater for the additional able- bodied men who applied for
assistance.

The Destitute Board, authorised by the colonial legislature, was first
convened in March 1849, and was composed of ten unpaid members; it
included five clergymen of different denominations, the Colonial Surgeon,
Colonial Secretary, Protector of Aborigines, Immigration Agent, and one
executive office whose duty it was to scrutinise all applications for relief.41 In
1849, destitute persons, if ill or injured, were accommodated in the hospital
which contained sixty beds, or at `Emigration Square' where two huts still
stood, providing accommodation for fourteen persons.42 The huts had long
been subject of criticism because of their squalid condition and because they
supposedly fostered immorality. Consequently, the Board began to agitate for

a new and a better asylum.
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And in another commentary the same paper wrote:
Able- bodied men had better accept any kind of employment than consent to
become government paupers, and nothing but the assured peril of actual
destitution should induce the government to lend themselves to such a social
degradation. But the heavy expense of such an establishment is even less grievous
than the sanction and support of institutions which, though munificently
maintained in Britain, have been none the less her reproach and shame. Except in

the case of those who are really friendless and personally incapable, South
Australia ought to furnish a remunerative field for every description of honest
labour.46

The Adelaide Destitute Asylum was not, strictly speaking, a workhouse of

the variety found in Britain. It was not referred to as a `workhouse' and,
judging from the contemporary press reports, it did not have the odious
reputation usually associated with such establishments. The duties of the
management and guardians, and the rules of admission, were broadly similar
to those of the workhouse. However, the inmates were not required to perform
the arduous work performed in the workhouses. The asylum was regarded
more as a `helping hand' agency, as a place to which people, especially those
settlers with no close relatives, could resort in times-of dire need. Although it
was managed with an eye_to strict discipline and the provision of very basic

human requirements, the records of the Destitute Board also show that
applicants were treated with compassion and concern, and when in doubt the
Board clearly preferred to err on the side of leniency.
F
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Part of the Destitute Asylum (left) and the Mounted Police Barracks (centre - right), circa 1889. The
open land in the foreground is now covered by the Museum.

In 1851 the Colonial Architect was instructed to prepare plans for a new
Destitute Asylum, but owing to unsatisfactory tenders the project did not get
under way until 1853; additions were made to the buildings every year during
the late 1850s and the 1860s.4" Located at the rear of the present Library and
Museum, the Asylum comprised a rambling collection of dormitories,
kitchens, laundries and dining -rooms with accommodation for about 300.44
The Asylum was certainly an improvement on the previous facilities, and
although the press generally approved of its construction, they also expressed
the fear that pauperism might now become institutionalised. The Observer
commented that
Pauperism is now assuming portentous dimensions, and unless it is vigorously
met and trampled out we shall have it permanently installed as one of the regular
institutions of the country.45

And what of the destitute people? Despite the instructions to agents in
Britain not to recommend applicants who had `been in habitual receipt of
parish relief', it is certain that some British paupers managed to obtain free
tickets to South Australia. The Immigration Agent occasionally detected
paupers amongst the new arrivals, and from time to time he reported
instances of immigrants applying for assistance immediately after
disembarking. The press wa s more forthright in its assertion that paupers
were avoiding detection an d arriving in large numbers; one such article
insisted that
It is useless to disguise the fact that the Commissioners have swept out the

workhouses. The emigrants sent out have, in many cases, been born paupers. The
spirit of pauperism is ingrained into them. To be supported by public money has
been

the normal condition of their

existence.47

It would be impossible to prove or disprove this allegation from the
surviving evidence because little is known of the former life of the assisted
immigrants. However, between 1851 and 1857 few people who were admitted
to the Asylum came straight from the ships; most had been in the colony for
at least one year, and the average time of residence in the colony, prior to
applying for relief, was two years.4B In 1851 the average age of the destitute
was 32 years, but in 1855 -56 the average age dropped to 25 years due to the
number of Irish girls who sought accommodation.49
Between 1855 and 1860, 61 per cent of Asylum `inmates' were females, but
in the decade 1861 -1870 the sexes were in equal numbers. This latter figure
was due to the high proportion of male children; only 13 per cent of people
assisted by the Asylum were adult males, and they were granted relief only on

THE DESTITUTE IN EARLY S.A.

56

CHRISTOPHER NANCE

57

a doctor's recommendation, and as a result of injury or sickness. Destitute
poor supported by the Asylum were classified as either `outdoor' or `indoor'.
Outdoor relief in the form of rations was given to those who had somewhere
to live but were not able to work. Applicants for relief were expected to be
prepared to enter the Asylum; willingness to do so was considered as a `test
of destitution', and the Board followed the procedure of offering indoor
accommodation before granting relief.58

time the Board was compelled to draw attention to the problem. One

Between 1855 and 1870 80 per cent of all destitute were `outdoor'; only 957
men were admitted to the Asylum as `indoor' patients. Even so, the Observer
demanded that great care be taken by the Board when checking applications by
men, and in 1856 one article commented that

deserted,
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newspaper speculated as to the causes of desertion:
It is an undoubted fact that dozens of families who have struggled through all the
difficulties of an emigrant's life, and have at least reached this distant colony, are
here cruelly deserted by their natural protectors. Whether it is the breaking up of a
first home consequent upon emigrating, or the growth of restlessness caused by
change of country which so alters the character of men is not easy to determine.5s

After 1854 the Board publicised the names of families which had been

so exerting pressure on the men concerned. The problem of
desertions had been aggravated by men failing to return from the gold
diggings. In 1855 the South Australian Legislature resolved to withhold
relief from such families, but before doing so they published the names of
deserted families in all the newspapers throughout Victoria and New South
Wales." After 1855 the government vigorously prosecuted deserting husbands,
and between 1855 and 1863 an average of 48 men were convicted each year,
most being given short prison sentences.55
In 1867 the Destitute Persons Relief Act was passed by the Parliament; this
Act slightly revised the Act of 1842, and it instituted a range of government
agencies for the relief of the indigent poor. The preamble to the Act stated:
It is the natural duty of those persons who are of sufficient ability to maintain

.

and support such of their relatives who from age or sickness are unable to support
themselves, and it desirable to consolidate the Laws now in force for enforcing
such duty 56

It had long been considered that, as in Britain, each local district should
support its own poor.52 Consequently, Auxiliary Destitute Boards were formed
in Mount Gambier in 1863, Wallaroo in 1865, Kooringa (i.e., Burra) in 1866,

and Port Augusta in 1866. Comprising three local magistrates or Justices of
the Peace, each Board dispensed relief under regulations similar to those

operating in Adelaide. However, since towns did not have Asylums, all
destitute were classified as 'outdoor'.58
Able- bodied destitute men were not granted assistance by the Adelaide
Asylum. Any man who was unemployed and who could not obtain relief

Infirmary wards of the Destitute Asylum, 1918.

We are surprised to learn from the report that no fewer than 228 men have
received relief for twelve months and upwards. They cannot all have been ill.
How is it that they have not been compelled to work? The catalogue is a sad
record of the too prevolent improvidence of the working class.
It is impossible to refuse relief to those who are left destitute, but it is
impossible also not to wish that the feeling of honest pride and independence, of
horror of public charity were not more universally diffused amongst the
population.51

During the first five years of operations the Board admitted 3,533 people to
the Asylum, and the period over which assistance was granted was as follows:
One month or less
One to three months
More than three months

1605
1031
897

46%
29%
25 %52

A considerable proportion of the destitute women were either widowed or
deserted. Instances of desertion were especially common, and from time to

from charitable societies or assistance from relatives could obtain a few
shillings each day by working on the government works, which usually
comprised roadmaking. In March 1849 a Labour Office was formed in
Adelaide with the objective of aiding unemployed workers to find jobs.59
After its first two years of operations it had 6,938 names on its books, and so
successful had the Office been that in January 1851 the Legislature agreed to
finance its operations. In July 1851 the Office reported that
The persons most out of employ are those who never ought to have come ... of
what use are portrait painters, lawyers' clerks, salesmen, and persons who have no
trades in their hands. Care must be taken by philanthropic individuals only to
send such as can labour hard for their living; bush work is no child's play.68

All men in receipt of assistance were required to visit the Labour Office for
several hours each Wednesday and Saturday mornings so that they would be
available for interview by prospective employers, and in order to facilitate
employment the press regularly published lists of persons in search of work.
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From time to time small groups of unemployed destitute men worked on
projects in and around Adelaide, but in times of large -scale unemployment the
government was obliged to organise projects of sufficient scope to employ

many men for months at a

time.

Only genuinely destitute men were to be employed by the government, and
the Public Works Office instructed all employers of such labour that the men

were to be employed upon piece -work and that any man refusing private
work at four shillings per day or more was to be dismissed.61 The Road
Board was instructed that the pay for piece -work was to be such, `as will
enable even the most hard working men to earn a sum not exceeding four
shillings per day.'62
The very existence of destitute persons in South Australia was, in a sense, a

denial of the Wakefieldian doctrine, and the people of the colony saw
destitution as a blot on the community. The public philosophy regarding
destitution was essentially a reflection of the attitude then prevailing in
Britain. Indeed, the press took the view that destitution was even more
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reprehensible in South Australia because, being a young, expanding and
vigorous community, it was considered that there was abundant scope for all
those people possessed of the will to work and succeed: to be destitute in the
midst of such auspicious opportunities was due either to the heavy hand of
providence or, more likely, to inexcusable laziness: to be destitute in South

Australia was to fail indeed.
The `work ethic' was very strong in early South Australian society, and the
newspapers elicited a strong belief in the efficacy of hard work. The Observer
scathingly denounced the greed of idle members of the working class,62 and it

commented that prosperity was 'within the reach of upright and virtuous
South Australians',64 and this presumably implied that those who failed to
prosper were neither upright nor virtuous. The `work ethic' was more than
just newspaper rhetoric. In private correspondence and in personal diaries the
colonists frequently expressed the belief that through perseverance and hard

work they would achieve their individual ambitions.
Although the provincial administration stubbornly refused to permit the
'pauper spirit' to take hold on the community, they still had to come to
terms with the perplexing task of caring adequately for the deserving poor
while making destitution an unattractive condition for the idle. The policy
which the government adopted was essentially the same as that being applied
in Britain. From the outset the administrators recognised that the state had a
duty to provide for those of its members who were in need, and at the same
time the Commissioners of Colonization for South Australia foresaw that
unemployment might occur, and made provisions accordingly. But in South

Australia, as in other new societies, the problem was compounded by the
absence of relatives, and so for many destitute souls public charity was the
last line of defence against starvation and homelessness. This point was
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underlined by a committee appointed in 1856 to investigate the conditions of
the poor.65 Reporting to the Legislature, the committee concluded that
organised relief, though repugnant to the `South Australian Spirit', was still
justified by colonial conditions. The committee also commented that,
although relatives were the proper providers for the aged, the sick and the
deserted, in South Australia the government of necessity had to assume the

task of caring for those in distress. However, the committee urged the
Destitute Board to be doubly careful when dispensing assistance because
public charity 'did more than meet the existing necessities of destitution, it
began the creation of a spirit of pauperism.'

i

.'.,
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Destitute Asylum complex, 1935, comprising the infirmary building (centre -left) and the lying -in
department (background).
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`ELLIE'
A paper presented to a meeting of the Society on 18 July 1979
Elizabeth Warburton

My task tonight is to record the life of a South Australian who was not

given a place in the Australian Dictionary of Biography. Most of

my

nineteenth century friends and acquaintances fall into that category. So I had
plenty of choice. Would I take Robert Cock, founder of the village of Magill,
an adventurous man who flared up like a match in the early years of the
colony? Or for the sake of his exotic name, and the partial story that could
be told Peter de Putron Valrent of Norwood, kinsman of John Augustus de
Putron of London, merchant from the Island of Guernsey? Or George Debney
himself, husband of my eventual choice, who is someone I would like to tell
you about?

No, I thought, I'll take a woman as my subject, to redress a little the

inbalance of the ADB. Even among my limited Adelaide acquaintance there
are several women whom I could have chosen, but it was something like

Goldilocks and the three bears' porridge. At last

I

simply yielded to a

preference. I like Ellen Elizabeth Debney, and believe I can argue a case to

include her among our list of overlooked notables. She was one of the

carriers of a great art or two great arts, in her case she worked in them and
helped to keep them alive: I can't think of much better to do with a lifetime.
I take it that one requisite for entry in the Dictionary is
fame of some
kind local fame, perhaps, not necessarily more than state -wide. Well, Ellen
Debney had that. She was well -known in South Australia during the 1860s,
and even after her death in 1870. Her obituaries certainly reflect her
popularity. Both Adelaide newspapers and the Gawler Times marked her
death, not with a pious biographical reference written by a relation or friend;
but personally, by the editor or someone else on staff. The Advertiser of 2
March 1870 followed her right to the cemetery:
The remains of Mrs. G. R. Debney were interred at the family vault, West terrace

cemetery, on Sunday afternoon, in the presence of a large number of persons,
including members of both houses of Parliament, representatives of the press,
merchants, and tradesmen. The cavalcade consisted of between 20 and 30 vehicles.

It was later at the cemetery than was expected, so that, we understand, a
considerable number of persons who were anxious to pay respect to the deceased
lady, had left in order to be in time for their several places of worship. The

service at the grave was read in an impressive manner by the Rev. E. Griffiths of
Clayton Chapel.

63

The Gawler Times also mourned the loss of one 'whose poetry is so well
known and admired in the colony' some of it, they say, was originally
published in their pages. And they expressed their sincere sympathy for her
husband and children. Intimate, neighbourly journalism.
I have a private reference to her too, written by a girl who knew her. This
was Emily Padman of Wattle Grove, whose diary for 21 July 1869 records:
'This day my heart's desire, in some measure, has been realised for I am to
learn music and singing from Mrs Griffiths'. Later in life Emily enlarged on
that entry: 'Mrs Griffiths was the wife of the minister at Clayton Church. He
had poor health and was poorly paid, so his wife started teaching music and
holding a singing class, which I very much enjoyed. Here again I became
associated with the James Smiths of Beaumont, Jessie and Nellie. Nellie is
now Lady Goode but Jessie is and "ever shall be" Miss Smith. Then there
was Lily Harcus ... her sister Edith, and Mrs Debney, whom we all loved. She
was the second wife of Mr G. R. Debney and wrote a good many sweet little

poems under the nom de plume of "Ellie ".'
It was not common for a man, let alone a woman, to be followed to the
grave by members of both houses of Parliament, representatives of the press,
and large numbers of merchants and tradesmen. You might object that if a
woman received this degree of recognition it was because of her husband's

status, not her own. True, only a few months earlier, the death of Mrs
Mildred of Clairville, Campbelltown, wife of the Hon. Henry Mildred,
M.L.C., was marked by a similar procession of dignitaries. And a few months
after Mrs Debney, her near neighbour at Linden Mrs Hay, wife of Alexander
Hay, M.P. was followed to West Terrace Cemetery by many mourners and
mourning carriages. But George Debney, although widely known and
respected, and Chairman of the Burnside District Council for the previous six
years, was never a member of Parliament, nor even at his richest could he be

counted among the upper ten or twenty plutocrats of Adelaide. The record
strongly suggests that Ellen Debney was paid real personal tribute on that

day of her early death in

1870,

at

the age of

37.

Listen to the Register: 'It is with great regret that we notice the death of
Mrs Debney a lady who by her pleasant poems published from time to time
in Australia, had become popular as a writer ... but not to poetry alone were
her efforts restricted, for several exquisite musical pieces have testified to her
talent as a composer .... She was much beloved in her circle and all who
knew her will regret the untimely departure of one so amiable and so gifted.'
And back to the Advertiser: 'Ellie was a very lovable woman firm in her
friendships, sprightly in

her manner, and having a good deal

of the

excitability of a highly nervous temperament. She was a great favourite with

young people, whom she delighted to have around her, and she had no
greater happiness than to make them happy. Poor Ellie! This notice of her
early death will make many sad who have read her poetry with interest and

Elizabeth Warburton is currently completing a history of Burnside. Her most recent work is
Martindale Hall (Adelaide, 1980).

delight.'
What! you'll say. Are we to have entries for the ADB calculated on the size
of their funerals added to their popularity rating? Well, don't we? How many
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worthies unsung in their own time make their way into the roll of honour?
A few, but not many. I can think of sillier guide -lines for selection, and more
ponderous.

I am not suggesting that Ellie is an undiscovered great Australian poet and
musician. She isn't, or wasn't, and that was understood in her time. As the
Advertiser said in 1870: 'South Australia has not yet produced a true poet of
the highest order; but amongst the writers of pretty verses, Ellie will long
hold a conspicuous place.' And the Gainer Times: 'Many of her poems
though mostly what would be called minor poems or fugitive pieces, display
considerable merit; and there is a sweetness about them that at once
commends itself. She wrote with great facility and was one of those poets
"whose songs gush from the heart ".'

You can see that Ellen Turner liked to please. It is the long- acquired

woman's skill learned by habitual dependency but evidently she brought it
to a high art, working on it with an inherently good nature and warm
enthusiasm. I'll tell you the little I know about her life, before discussing her
poetry. She arrived here in March 1852 or so I think on the ship Hashemy,
to take up, as the Advertiser said, the work of tuition.' She was 19 years of
age, and she seems to have come alone, at least without parents or sisters, in
the Intermediate class, between Cabin class and Steerage. Down in the latter
place there did lurk a 'G. Turner,' who might have been a brother, but we
don't know. I take it from one of her homesick poems that she came from
Wandsworth in South London. She remembered the banks beside the Wandle,
close down behind the mill where the River Wandle does join the Thames;
and she speaks of the Wandsworth Common where, she says, the 'Black Sea'
was frozen o'er at Xmas time; her one -time garden of roses and violets lingers
in her mind the old pump's mossy spout it sounds like authentic

autobiography. 'And then,' she goes on, 'the dear old chapel, / Oh! that
above the rest, / Of all the spots in Wandsworth / Methinks I love the best.'
Actually it is a reference to a chapel that first identifies her here in South

Australia. The Jubilee Record of Congregationalism in S.A. compiled by the
Rev. F. W. Cox, and entitled Three quarters of a Century, says that a chapel
was built at Lyndoch in 1851, and was used through the week for a day
school by the Rev. John Ayling (a younger pastor trained by the Rev. T. Q.
Stow), who 'was assisted for some years by Miss Nellie Turner (afterwards
Mrs Debney).' She was hardly likely to have come so far from home without
some connections here, and if you will bear with a speculative remark, let me
just say that there was a family of Turners farming on the Gawler Plains

who were Congregationalists the father, John Fifield Turner, was old

enough to be Ellen's uncle, and his posthumous daughter, born in 1857, was
named Ellen Turner. Judging by the themes of several of Ellie's poems, she
lost brothers and sisters by death before she left England, and I daresay both
parents as well.
The Souvenir History of Lyndoch (1936) says that 'In the earliest days it
appears that a school was established privately on the hill .... In about 1858
this was kept by Miss Turner, who married at Lyndoch a Mr Debenay [sic]

I
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from Adelaide.' According to other evidence Mr Ayling removed himself to a
branch chapel before that date, and so I think Miss Turner could have been
there working with him from say 1854 -55, and on her own for a few years
before her marriage in 1860. This event was well remembered by Mr Mesbach

Burge, so the Souvenir History records, he having been a pupil of Miss
Turner. Well might he have remembered it too, because the bridegroom
favoured the town with the grand sight of four matching grey horses,
drawing behind them the bridal carriage. Mr Ayling married them in the
chapel, and three witnesses signed their names: Ludwig Richter, surgeon of

Lyndoch; Thomas Winton, farmer of Lyndoch; and someone with an
undecipherable German name who was a Government auctioneer.
I should tell you here something of George Debney, but I am torn between
wanting to do that because he is an interesting man, and not wanting to rob
Ellie of her one night out in a hundred years. Considering what must be said

about her poetry, I can only say that she was marrying a good but most
unfortunate man. Well, fortunate and unfortunate, like a switchback. He was,
I suppose, the leading furniture maker in Adelaide from the mid -1840s into
the 1860s and 1870s, and a trusted property assessor all over South Australia.
He was a man of many parts, in fact, one of them being the funeral business.
Most furniture makers like the Mayfields, Gays, and the Goldsack brothers
of Glen Osmond were funeral directors on the side. Hence, in fact, Debney's

four matching greys. In the year before he married Ellen Turner, George
Debney had suffered the dreadful tragedy of the loss of his wife and daughter
at once. From a rowboat off Glenelg they and their servant girl were pitched
into the water and drowned. There were several sons of this marriage, but by
this

time most of them were grown men or nearly

so.

The Debney compound at Burnside lay on both sides of Second Creek
above Lockwood Road the old parents lived in a ten roomed house that
later became Undelcarra, enlarged by Simpson Newland. They died in 1864
and 1865, upon which George and his family moved into the bigger house,
known then as Laurel Cottage. His sister Hepzibah, wife of John Halliday, a
printer, lived just above, with her family. The scene was painted at the time,
and has been given by Ellie's descendants of the present day to the Burnside
Council. It is hung in the Mayor's Parlour.
Burnside then was an idyllic spot, very conducive to poesy. But, as the
Advertiser remarked, Ellie's muse often slumbered after her marriage, 'with
the anxieties of household duties and the cares of a young and rising family.'
It was only when she 'felt the afflatus strong upon her' that she again 'made
her appearance before the public.' No wonder they detected 'an appearance of
carelessness and haste in her recent productions.'
Her contemporaries saw Ellen Turner Debney as a writer of poetry that
was sweet, pleasant, touching, pretty, even beautiful. `Lugubrious' is the word

chosen by Paul Depasquale, in his recent A Critical History of South
Australian Literature 1836 -1930. Indeed, many of them are sad, but it's odd
that this word doesn't once appear in contemporary references to her work.

Yet death did dominate over all other themes death of sisters, brothers,
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friends, young and old, notables of the town, or victims of a wrecked ship.
We forget how death dominated over the lives of that generation of all
generations before our own. They had to accommodate to it somehow, and
last century they did so through writers like Ellen Turner and their religious
faith. It reads strangely enough to us now: `A Mother to her Child in
Heaven,' `A Sister to A Sister in Heaven,' `My Babes in Heaven,' `A Sister at
a Brother's Grave,' 'The father's best loved,' or 'Nellie's death in the Old
Curiosity Shop' everyone gaining what comfort they could from the belief
that their dead were alive in Heaven. She wrote, something in the style of a
Local Laureate, on the deaths of worthy men Sir Dominick Daly, the Rev.
T. Q. Stow and the Rev. D. J. Draper; and Dr Bayer, that much -loved
German doctor, for whom a collection was taken up after his death, so that a
bust might be carved and lodged in the South Australian Art Gallery. I
wonder where it is now. Elegiac lines, she wrote, on `the death of William
Walter Randall, only son of Mr David Randall of Glen Para ... who died

after a few days' illness, on the 8th October,

1860.'

She wrote also on another preoccupation of her time patriotism a local
identity. They were seeking for it, torn between or stradding over (I don't
know which image to use) the Imperial British identity and the embryonic
dinkum Australian. And so we have from Ellie a poem like The Old Hut;
an Australian's Address to the Home of his Childhood.' He had come from

`proud ancestors in princely halls' this was still a necessary part of the

myth but he loved the memory of the creek's low murmur, the wattle- bird's
cry and the straw and rough rafters of his first Australian home. Then there
was `The Bushman's Grave,' and `Hail, Fair Australia,' and an ode written,

were, from Stuart the explorer to his old bush hat.
And she wrote a good deal, though not precisely enough, about the
beauties of Nature in Australia. Naturally she perceived these through
as it

English eyes, but with sincere effort to absorb gum trees and kookaburras. I
have a personal regret about this, because I once needed a locality poem on

Second Creek and there she had one, called `The Old Boulder''in yon

pebbly nook,' `Whose home is our fair mountain brook'! It was Second Creek
in Burnside all right, but I'm afraid I didn't get anything usable from it. It

was all about 'thy streamlet home' and the `craggy height' from when it
came. If I had wanted trees or birds I might have done better, but a shaggy
Australian creek was not Ellie's best subject.
There was a pleasant there's that word again exchange between Ellie and
a very civilized admirer, Thomas Wilson, lawyer, art collector and one -time
Mayor of Adelaide subject of Bridge Over the Ocean, by Shirley Cameron
Wilson, his descendant, and Keith Borrow. Ellie's poem was written while
she was still at Lyndoch and it was published early in 1861. She called it
`Our Mountains' 'The pine- decked mountains of Australia's land,' and how
delighted she felt when 'scaling Barossa's rugged height.' She developed her
theme through the longing she felt `to roam Italia's fairy bowers' and to
climb Mont Blanc, and to 'stand on Grecia's mount to tune her lyre.' She
remembered, too, how it felt to climb the hills of Britannia's isle but all in
all, she concluded, she could be happy `while Australia's mountains smile.'
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This was published in the January 1861 issue of the Thursday Review
Gawler paper dedicated to the arts and contemporary politics and was taken
up by Thomas Wilson in affectionate tones. To Ellie,' he addressed it, 'On
reading her lines "Our Mountains ".' This was published in the next issue of
the Thursday Review: `What you wish to do, I've done,' he said 'Oft seen

Mont Blanc and watched his changes'. Like her, he had `never been to
Grecia's shore,' but he had `roved through fair Provence' as well as sundry
places in Italia Lucerne's lake, Genoa, and the rest. `England's island home'
he loved, 'Her fields and rural lanes I dote on ....' but he saw what Ellie
meant about the Barossa ranges. For himself `at seventy years and somewhat
more,' he felt unable to climb them but he worked his way through to a
charming compliment, combining the idea of Turner the painter with Ellen

Turner the poet:

Let poetry and painting try
Jointly to grace our mountain ranges;
Search the soft shades ... etc.

And mark the swift recurring changes.
Then, Ellie dear, thy mountain lays
Full admiration shall award them
Male TURNERS then shall paint their praise
And female TURNERS shall record them!

Besides the Thursday Review, Ellie published some of her work in the
Adelaide Musical Herald, but like the subjects of many of Ellie's verses, these

journals died young the first in 1861 and the second in 1863, with hardly
two years' life in either case. In the final moments of their last issues, both
remembered their best known contributors. `Thanks to all our
correspondents,' wrote the Thursday Review, `especially to our pleasant friend
T. W. whose articles on the Fine Arts have enriched our columns; and also to

those two ladies whose lyrics must have afforded pleasure to all who can
appreciate taste and feeling in poetry; need we name Ellie and E.G.' (Mrs
Caroline Carleton). And the last number of the Musical Herald bears a poem
of Ellie's written on the death of her son Leonard, her first -born. Only three
months earlier she had written a poem full of delight about him: `And sure
he's a darling, the cushla machree' whose life, she prayed, would be

unclouded by sorrow or care. But here she is, so soon lamenting his loss:
`Darling can it be true that thou are dead .... Wilt thou return.'
She herself, almost foredoomed, one might think, died in childbed. In
giving birth to her second daughter she fell victim to one of the hazards of
childbirth, puerperal fever. After three wretched weeks she died; and, in case
you still imagine that her preoccupation with death was unreal, let me tell

you that the daughter to whom she gave birth on that occasion also died
while pregnant with her first child.
But I would like to end on a happy note, or two happy notes, and so I
shall read you a poem that her family particularly liked, one that the Gawler
Times also singled out as a favourite, saying that it had been published first
in their columns. It is called `Our May':
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Running ever

In and out,

Making noises
All about.
Digging garden,

Watching, waiting;
Should it rain
Craving sunshine
Back again.

Upside down,

And now let me play for you one of her poems sung to her own music by

whistling in the background is William Skinner, who can't sing in tune, but
wanted to be included in the event. Here is Ellie's `Song of the Laughing
Jackass,' the first three verses

Bringing laughter,
Else a tear.

Is

Frolics noiseless by,

Wakes up all the forest trees
Makes the sheoaks sigh,
And the magpie tunes her lyre,

To the core,
our darling
Day by day

Calling songsters gay

To join in the martin choir,
Then I hymn my lay.

Laughing, noisy,
Romping May.

Search each wide - spread mountain tree

Dwelling near and far;

Patronising

To her brother
Threatens oft
She'll get another.
Pouting, shouting,
All for fun;
Loved and spoiled
By everyone.

Says "she's 'Jemmy,'
Can't be 'May',"
Looks so saucy,
Runs away.

Thinks no other
Has the right;
Quite insulted,
Should papa
Ask another
Where they are.

A sailor boy"
Shakes her curls
For very joy.

Never quiet,
Till in bed

Not an angel

Hands are folded,

fay

Birdie May.

"Only mortal,"
Sweet and wild,

Just a simple

Round his cottage door,
Trying hard his soul to cheer
With my lively tone,
For he had no comrade near,
But was sad and lone.
Search each wide - spread mountain tree

Fondling, kissing,

Sings "she'll be

Or a

Happier bird than I can't be,
Whoo, whoo, whoo, ha, ha!
When I heard the white man's tread
In the days of yore,
Many a laughing peal I shed

Fetching slippers
Ev'ry night;

On his knee,
Begs a story

Is our merry

Dwelling near and far;
Merrier bird than I can't
Whoo, whoo, whoo, ha,

After tea.

be,
ha!

Choosing not the haunts of men
But the bushland wild;
Mountain gorge and silent glen

Woo the forest child.
When some roamer from his path
Wanders there am I,

Prayers said.

Laughing at his woeful wrath

Little prattler,

As in mockery.
Search each wide- spread mountain tree
Dwelling near and far;
Saucier bird than I can't be,

Three years old,
Heaven shelter

In His fold.

Little child.

Whoo, whoo, whoo, ha, ha!

Seeking flowers,

Fresh and fair;
Looking for them
Anywhere.

of which of are before you.

When the life- fraught morning breeze

Twining, twining,
More and more
Round our spirits,

Asking questions,

Quaint and queer;
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her great great grandchildren, Katrina and Caroline Skinner. The boy

All her own,
Planting flowers

ELIZABETH WARBURTON

Burnside, July 29th,

1869.

QUIZ AND THE LANTERN

PORT VICTOR: THE HAUNT OF
THE HONEYMOONERS
Between the heels of the Willunga Ranges and the Southern Ocean lies Port
Victor. It is kissed by the blue waters on one side, and metaphorically 'toed' by the
hills on the other. At all events that is the poetical way of putting it, and as there is

no excise duty on poetry yet, its distillation need not be surreptitious. But Port
Victor is very prettily situated, the only qualification being that its natural beauties
may be democratically enjoyed. An aristocratic lady is reported to have said that an

egg would be a dainty morsel if the 'common people' could not get it. Her
prototype thinks Port Victor would be lovely if the 'common people' were
prohibited from going near it.
But all sorts and conditions of people do elope thither especially those who are

just fresh from the marriage ceremony. It is known as the haunt of the
honeymooners. More post nuptial spooning has been done at Port Victor than at
any other place in South Australia. Granite Island, which represses the too fervent
embraces of the sea, could tell many a tale of the fervent embraces of newly wedded
lovers. If its countenance were not such a granite one it would have blushed often
and often at its unintentional eavesdropping. Every inch of its circumscribed area is

sacred to the memories of month old love that is yet untried by the exigencies of
croup and measles, and paregoric and boots, and 'incompatibilities of disposition'.

Granite Island is only three quarters of a mile from the mainland, and is
permanently inhabited by Captain Helton, Harbor Master, an old horse, and a
dozen fowls. It is the 'show' spot of Port Victor, and is a dreamy little island on a
warm, clean day. There are seats placed all over it for the convenience of those who
do not care to dream 'out on the rocks reclining'. The seats are now all carved into
heathen looking hieroglyphics by the Philistine excursionist and the brand -new
benedict. You can always pick out the honeymooners' initials, for they are lovingly
conjoined. As to the horrid individual who cuts his name on every public shrine,

d n him! he ought to be abolished.

There is a bridge right across from Port Victor to Granite Island. This is part of
the Port Victor breakwater scheme to be handed down in history as Boucaut's
Blunder. We are now paying about£10,000 a year in interest for that useless little bit
of the 'broad and comprehensive policy'. The money was literally thrown into the
sea
as Allerdale Grainger once said in the Assembly except that portion of it
which went into John Robb's pocket.
Still, the outlay has added to the attractiveness of Port Victor as a holiday retreat.
At this time of the year the township is a veritable sleepy hollow, but it will be
transformed about a week before Christmas. Then fatigued fashion will run away
there, and many of the beauties of the Rundle Street block will sit upon the sandy
beach and read Miss Braddon and other purveyors of literature who do not demand
too severe an intellectual strain, or they will gossip of flirtations and engagements,
and plan further conquests, with a far away look towards the Bluff in their eyes.
Some will put on the fascinating bathing costume and wet their dear little feet and
giggle and scream and then come out and fancy they have been bathing in the
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ocean. Others will picnic at the Bluff or go boating on the romantic reaches of the
Hindmarsh River if they can induce some stray male to pull the boat. Ah! it is all
very jolly.
Two hotels provide the visitors with accommodation, and both are of a superior
order and above the ordinary style of country towns. The Austral is tony; the Crown
is homely. QUIZ has only experienced the homely, and in the words of the hymn he
sings, 'I have been there, and still would go', &c. Host and hostess Humberstone
understand human nature, and do not enforce the discipline of eccentricities upon
their guests.
The local Institute is excellently conducted under the supervision of Secretary
Wheaton. All the leading magazines and papers are on the tables, and prominent

among them is your humble QUIZ. The Committee and the Secretary exhibit
considerable discrimination and judgement. In connection with the Institute there
is a billiard room conducted on the most liberal principles. For one 'colonial'
robert you can get a surfeit of cannons and hazards.
Port Victor is part of Encounter Bay, where the name of Newland has an
historical application. Over to the south you see Port Elliott and Middleton Beach,
and away in the distance is the low sandy beach at the mouth of the Murray. If
you climb to the top of the Bluff you can look north towards Cape Jervis and
Backstairs Passage; and if you travel north -east you will get over to Yankalilla and
Willunga.
Port Victor is 81 miles from Adelaide by rail, and when the Adelaide contingent is

not there the population is estimated at 501. The one is Trooper Bluntish, who
represents the majesty of the law in many phases, and looks upon himself as the
guardian of the place. If you go down to the port get an introduction to Bluntish
and you are all right. Then there are the two Reids W.S. and G.S. They are not
brothers, but they are jolly good fellows, as has been attested at certain gatherings
on innumerable occasions.
There are three Churches or, strictly speaking two and a half, for one is only
half completed; but the Salvation Army corps is one of the most unique under the
banner of General Booth. It is chiefly composed of Australian blacks, who testify
with as much fervor as the holiest reformed sinner. The excitements of the populace
are provided by the marching of the Army and the daily arrival of the trains. As
soon as these two diversions are exhausted Port Victor goes to bed.
At the back of the village, beautifully situated on a hill is Alexander Hay's
£20,000 house, and the view from its turret -like tower is simply charming. There is
no prettier sea -scape in South Australia, and the owner in selecting the site showed
that he possessed an artistic eye. The house is looked upon as the manor house of
the district, and in that glorious time when we shall have an Emperor of Australia,
and our very own peerage, no doubt Mr. Hay will be created Baron Bracken, of
Bracken.
If you are suffering from brain fag there is no more reposeful spot in the province

than Port Victor, between April and December.
Source: Quiz and the Lantern, 21 July 1893.
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In 1893 and 1894 Quiz and the Lantern published a series of delightful tourists'
guides to South Australian towns. Photocopied sets of the relevant fifty articles are
available in the South Australian Collection and in the Reference Library of the
State Library. The following index to the articles was compiled by the staff of the
South Australian Collection:
ALDINGA
ANGASTON
AUBURN
BORDERTOWN
BURRA

Jan. 5, 1894, p. 13
May 5, 1893, p. 13
Jan. 26, 1894, p. 13
May 12, 1893, p. 13
July 14, 1893, p. 13
CALTO W IE
May 19, 1893, p. 13
CLARE
Sept. 1, 1893, p. 13
Oct. 6, 1893, p. 13
CLARENDON
CRYSTAL BROOK Oct. 13, 1893, p. 13
CURRAMULKA
March 2, 1894, p. 13
DUBLIN
May 26, 1893, p. 13
ECHUNGA
June 22, 1893, p. 13
EDEN VALLEY
March 30, 1894, p. 14
EDITHBURGH
March 23, 1894, p. 13
GAWLER
April 13, 1894, p. 13
GLADSTONE
Sept. 29, 1893, p. 13
GLENELG
April 6, 1894, p. 13
GOOLWA
Nov. 3, 1893, p. 13
GUMERACHA
Dec. 22, 1893, p. 13
HAHNDORF
June 16, 1893, p. 13
KAPUNDA
Sept. 15, 1893, p. 13
KINGSCOTE
April 20, 1894, p. 13
LAURA
Jan. 19, 1894, p. 13
LYNDOCH
March 16, 1894, p. 13
MAGILL
April 27, 1894, p. 13
Feb. 16, 1894, p. 13
MOONTA

MORGAN
MORPHETT VALE
MOUNT BARKER
MOUNT GAMBIER
MURRAY BRIDGE
NARACOORTE
NOARLUNGA
ORROROO
PENOLA
PETERBOROUGH
PETERSBURGH See
PORT AUGUSTA

PORT ELLIOT
PORT LINCOLN
PORT PIRIE
PORT VICTOR See
PORT WAKEFIELD
RIVERTON
ROBE
STRATHALBYN
TANUNDA
TWO WELLS
VICTOR HARBOR
WILLUNGA
WOODSIDE
YANKALILLA

June 9, 1893, p. 13
Dec. 15, 1893, p. 13
Oct. 20, 1893, p. 13
Aug. 25, 1893, p. 13
Feb. 9, 1894, p. 13
Jan. 12, 1894, p. 13
Feb. 28, 1894, p. 13
Oct. 27, 1893, p. 13
Dec. 1, 1893, p. 13
July 28, 1893, p. 13
PETERBOROUGH
Aug. 11, 1893, p. 13
March 9, 1894, p. 13
Aug. 18, 1893, p. 13
June 23, 1893, p. 13
VICTOR HARBOR
Nov. 10, 1893, p. 13
Dec. 8, 1893, p. 13
Nov. 17, 1893, p. 13
July 7, 1893, p. 13
Feb. 2, 1894, p. 13
Nov. 24, 1893, p. 13
July 21, 1893, p. 13
Aug. 4, 1893, p. 13
Sept. 22, 1893, p. 13
Sept. 8, 1893, p. 13
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A number of interesting
revelations about Captain Matthew
Flinders come to light with the
publication of a new book,

"Matthew Flinders: The Ifs of
History ".
Based on a Symposium held at
Flinders University to mark the
bicentenary of the birth of Matthew
Flinders, the book contains a
collection of hitherto unpublished
information about Flinders and his
family.

Of particular interest in the book
are the colour reproductions of
some exquisite water colours of
flowers painted by Ann, wife of
Matthew Flinders, about 1815. The
book also contains a number of
black and white illustrations.
Presented in colourful hard -cover format, the
book is available for the recommended retail price
of $5.95 (plus $1.10 postage and packaging if
ordered by mail) from the
Flinders University Bookshop,
Bedford Park, South Australia, 5042,

telephoñe 275 2221

Flinders University Bookshop
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